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Nat han Smith, the defendant, appeals the judgnent of the
Court of Crimnal Appeals affirmng his two convictions for
aggravat ed sexual battery. |In this appeal, Smth contends that the
trial court erroneously admtted incrimnating statenents he nade
to a mental health counsel or. He insists that these statenents
shoul d have been suppressed because: (1) they were elicited in

violation of Mranda v. Arizona, 384 US. 436 (1966); (2) they

constituted an involuntary confession; and (3) they were solicited
under circunstances that violated his due process rights under the
Fourteenth Amendnent to the United States Constitution and Article
I, 8 8 of the Tennessee Constitution. Under the facts of this
case, we find that the adm ssion of these statenents did not
violate the defendant’s state or federal constitutional rights;

accordingly, we affirmthe judgnent.

The record reflects that one norning the defendant, clad
only in his bathrobe, entered the bedroomof his stepdaughter, AJ.*
He sat on the edge of her bed and pl aced her hand on his penis. He

renoved her hand nmomentarily and then placed it there again.

A few days later, AJ' s nother (the defendant’s wfe)

| earned of the incident. She immediately confronted Smth about

''n' cases involving sexually oriented crimes, the Court
endeavors to wthhold the identity of young victins when
appropri ate.



AJ’s allegations. Smth and his wife then voluntarily reported the

all egations to the Tennessee Departnment of Human Services (DHS).

On the day the matter was reported, DHS social worker
Tracy Wal ker interviewed the victim her nother, and t he def endant.
Wal ker told the defendant that, from her experience with the
district attorney general’s office, if a perpetrator admtted the
all egations and received treatnment, he probably would not be
indicted. She also told the defendant that she could not prom se
that he woul d not be prosecuted. Walker also told the defendant
that he would be indicted if he did not seek counseling. Walker

referred the defendant to Luton Mental Health Center.?

A few days |l ater, the defendant net with Wal ker and Jeff
West, a detective attached to the Youth Services Division of the
Met ropol i tan Nashvil | e-Davi dson County Police Departnent. West
interviewed the defendant at the station; the interview was tape-
recor ded. The defendant presented hinself for this interview

voluntarily and was permtted to | eave at its concl usion.

Si x weeks | ater, the defendant sought counseling at Luton
Mental Health Center. During a session with a counselor, he
admtted that the unl awmful sexual contact had occurred and that he

had found it sexually stimulating.

Al though the record is not clear, apparently Luton Menta
Health Center is a private facility.
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Nei t her Wal ker, West, nor the counsel or ever advised the
defendant that he had the right to remain silent and that his
statenents could be used against him Additionally, the counsel or
failed to advise him that his statenments to her were not

statutorily confidential.?

At a pre-trial hearing, the trial court suppressed the
statenents the defendant nade to Wal ker and West, presumably based
on their respective failure to advise himof his rights pursuant to

Mranda v. Arizona.® After a jury-out hearing at trial, the

counselor was permtted to testify about the defendant’s
incrimnating statenments to her. The trial court admtted this
testinony reluctantly, noting:

Wve got a DHS agent, or
representative, going to this man

and saying, “look, if youll go get
hel p, we m ght not prosecute you on
this matter.” The man goes and gets

help, and then you bring that
witness in to buttress your case
In other words, you nousetrapped
him didn't you?

At the conclusion of the proof, the jury found the

defendant guilty of two counts of aggravated sexual battery. He

*Tenn. Code Ann. § 37-1-614 abrogates the privil eged nature of
comuni cati ons between any professional person and his or her
patient or client where the subject matter of those conmunications
relates to child sexual abuse.

‘384 U.S. 436 (1966). The trial court did not expressly state
its reasons for the ruling on the record.
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was sentenced as a mtigated offender to concurrent 7.2 year

sent ences.?®

The Fifth Anendnent to the United States Constitution®

provi des that “[n]o person . . . shall be conpelled in any crim nal
case to be a witness against hinmself . . . .7 Article I, 8 9 of
the Tennessee Constitution provides that “in all crimnal
prosecutions, the accused . . . shall not be conpelled to give

evi dence agai nst hinself.”

As a general rule, a person nust affirmatively invoke

t hese protections. Mnnesota v. Mirphy, 465 U.S. 420, 429 (1984);

McCormi ck on Evi dence 8125 (John WlliamStrong ed., 4th ed. 1992).

There are three exceptions to this requirenent; two are pertinent
here: (1) an individual is not required to invoke the right to
avoid self-incrimnation during a custodial interrogation by a
government agent’ and (2) an individual is not required to invoke
the right to avoid self-incrimnation if the governnent has

threatened a penalty if the privilege is asserted.?®

W interpret this to be seven years seventy-three days; the
record is, however, unclear

°The Fifth Amendnent applies to the states via the Fourteenth
Amendnent. Malloy v. Hogan, 378 U.S. 1 (1964).

'Mranda, 384 U.S. at 436.
8I\/Urghy, 465 U. S. at 434-39.
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Accordi ng to the defendant, the counsel or was required to
advise himof his Mranda rights prior to their discussion, and he

was excused from asserting his right to avoid self-incrimnation.

During a custodial interrogation, state agents nust
affirmatively advise an individual of his right to remain silent
and of the consequences of his failure to assert that right.
Mranda, 384 U S. at 467-69. To constitute a “custodial
interrogation,” (1) the subject nust be “in custody”; (2) there
must be an interrogation; and (3) the interrogation nust be

conducted by a state agent. 1d. at 444.

An accused is “in custody” if “deprived of his freedom of

action in any significant way.” Oegon v. Mthiason, 429 U S. 492,

494-96 (1977);, State v. Smth, 868 S.W2d 561, 570 (Tenn. 1993).

The determinative inquiry is whether “there is a ‘formal arrest or
restraint of freedom of novenent’ of the degree associated with a

formal arrest.” California v. Beheler, 463 U S. 1121, 1125

(1983) (quoting Mathiason, 429 U. S. at 495); Smith, 868 S.W2d at
570. The circunstances of each case will influence a determ nati on

of whether a suspect is “in custody” and thus entitled to Mranda

protection. Beheler, 463 U S. at 1125; see generally State v.
Cooper, 912 S.wW2d 756 (Tenn. Crim App. 1995). W think the
circunstances inthis case clearly indicate that this defendant was
not in custody at the tine the incrimnating statenments were made.

Al t hough Wal ker referred Smith to Luton Mental Health Center, she



had no further participation in the defendant’s decision to visit
the center for counseling alnbst six weeks after the referral

Smth was free to | eave at any tine and, in fact, did so after each
counsel i ng sessi on. There is no indication whatsoever that his
freedomof novenent was restrained. Accordingly, Smith was not “in
custody,” for Mranda purposes, at the time he made his

incrimnating statenents to the counsel or.

Because the defendant was not in custody, there is no
need for us to determ ne whether the counselor was a state agent or
whet her her di scussions wth the defendant anounted to
interrogation. Smth was not in custody; therefore, the absence of
M randa warnings did not violate his constitutional right to avoid

sel f-incrimnation.

The defendant contends that Wal ker, as an agent of the
state, conpelled himto nake the incrimnating statenents to the

counsel or, thereby producing an involuntary confession.?

°Smith apparently relies on Walker’s alleged “threat” to
excuse his obligation to invoke his right to avoid self-
incrimnation. Mirphy, 465 U S. at 434-39. As discussed infra,
Part 1V, we do not agree with Smth’s categorization of Wl ker’s
st at enent s.



Because we find that there was no conpul si on, we need not
consi der the concomtant issue of whether \Wal ker, as a DHS soci al
wor ker, acted as a state agent when she referred the defendant to
Luton Mental Health Center. Nevertheless, it is helpful to
describe the mandated interaction of the various governnental
entities that respond to reports of child sexual abuse. |In these
cases, DHS personnel, although not officially nenbers of |aw
enforcenment, function to sone degree in that capacity. When a
report of child sexual abuse is received, the “child protective
teant is convened for the county in which the child resides or
wher e t he abuse al | eged occurred. Tenn. Code Ann. § 37-1-607. The
teans are conposed of representatives from DHS and the district
attorney general’s office, a juvenile court of ficer or
investigator, and a | aw enforcenent officer. 1d. Tennessee Code
Annotated 8 37-1-607(a)(3) provides “that the child protective
I nvestigati ons be conducted by the team nenbers in a manner which

not only protects the child but which also preserves any evidence

for future crimmnal prosecutions” (enphasis added). DHS nust

orally notify the child protective team the district attorney
general, and the appropriate |aw enforcenment agency, imediately
upon | earning of any alleged child sexual abuse. DHS and the team
are then required to make a full witten report to the district
attorney general within three days of the oral report. Tenn. Code
Ann. 8§ 37-1-607(b)(3). The team may recomend a particular

di sposition of the case to the district attorney general, but the



final decision rests with the district attorney general. Tenn

Code Ann. § 37-1-607(b)(5).

W now determne whether Walker’s “advice” to the
def endant “conpelled” his statenent to the counselor. Smth
contends that his statenent was “conpelled” for two reasons.
First, he argues that \Wal ker prom sed himleniency if he did not
exercise his right to avoid self-incrimnation. Second, he argues
t hat Wal ker threatened himwi th prosecution if he did exercise his

right to avoid self-incrimnation

In ajury-out hearing, prior tothe counselor’s testinony
at trial, the trial court found that the statements to the
counsel or were voluntary. This determ nation is conclusive unless
the evidence in the record preponderates against that finding.

State v. Kelly, 603 S.W2d 726, 728 (Tenn. 1980); State v.

Chandl er, 547 S.W2d 918, 922-23 (Tenn. 1977).

The test of voluntariness for confessions under Article
I, 8 9 of the Tennessee Constitution is broader and nore protective
of individual rights than the test of voluntariness under the Fifth

Amendnent. State v. Stephenson, 878 S.W2d 530, 544 (Tenn. 1994);

State v. Smth, 834 S.W2d 915, 918-19 (Tenn. 1992).

'Wal ker testified that she recommended that the case not be
prosecuted, but rather that reunification of the famly be sought.
The district attorney general obviously did not concur in this
recomrendat i on.



In Bram v. United States, 168 U S. 532 (1897), the

Suprene Court held that in order for a confession to be adm ssi bl e,
it nust be “free and voluntary; that is, nust not be extracted by
any sort of threats or violence, nor obtained by any direct or
i nplied promses, however slight, nor by the exertion of any
i mproper influence . . . .” 1d. at 542-43. Since Bram courts
have struggled to articulate a test of voluntariness capabl e of
accommodating the infinite variety of circunstances in which an
accused individual is questioned and may ultimately confess.
Justice Stewart noted that the effort has yielded “no talismanic

definition of ‘voluntariness’. . . .” Schneckloth v. Bustanonte

412 U. S. 218, 224 (1973). Justice Frankfurter described the notion

of “voluntariness” as “an anphibian.” Culonbe v. Connecticut, 367

U.S. 568, 604-05 (1961).

In Rogers v. Richnond, the Suprenme Court set out the

standard for determning the admssibility of a confession under

t he Fourteenth Amendnent:

convictions follow ng the adm ssion
I nto evidence of confessions which
are involuntary, i.e., the product
of coercion, either physical or
psychol ogi cal , cannot stand. Thi s
IS so not because such confessions
are unlikely to be true but because
the methods used to extract them
offend an underlying principle in
t he enforcenent of our crimnal | aw
that ours is an accusatorial and not
aninquisitorial system-a systemin
whi ch the State nust establish guilt
by evi dence i ndependently and freely

10



secured and may not by coercion
prove its charge agai nst an accused
out of his own nouth.

Rogers v. Richnond, 365 U.S. 534, 540-41 (1961)."

In Tennessee, the particular circunstances of each case

must be exam ned as a whol e. Monts v. State, 218 Tenn. 31, 400

S.W2d 722, 733 (1966). A defendant’s subjective perception al one
is not sufficient to justify a conclusion of involuntariness inthe

constitutional sense. State v. Brimer, 876 S.W2d 75, 79 (Tenn.

1994) (citing Colorado v. Connelly, 479 U S. 157, 164 (1986)).

Rat her, “coercive police activity is a necessary predicate to

finding that a confession is not voluntary . . . .” |[d.; State v.

Branam 855 S.W2d 563, 568 (Tenn. 1993).

Prom ses of leniency by state officers do not render
subsequent confessions involuntary per se: “‘The Fifth Amendnment
does not condem al |l prom se-induced adm ssions and confessions; it

condemms only those which are conpelled by prom ses of |eniency.

Kelly, 603 S.W2d at 729 (quoting Hunter v. Swenson, 372 F. Supp.
287, 300-01 (D.C. M. 1974)(enphasis added)). The critical

guestion is whet her the behavior of the state’s | aw enforcenent

officials was such as to overbear petitioner’s will to resist and

"Roger s was deci ded under the Fourteenth Anmendnent due process
cl ause. Rogers predates Malloy in which the Suprene Court held the
Fifth Amendnent applicable to the states. The standard expressed
is inour viewequally applicable to cases arising under the Fifth
Amendnent .
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bri ng about confessions not freely self-determned. . . .”” Id. at

728 (quoting Rogers, 365 U. S. at 544).

At the suppression hearing in this case, WalKker

testified:

What was explained to M. Smth was
that, he could not be prom sed no
prosecution, but the best thing was
to tell the truth and to get into
counseling, sointhe end his famly
could be reunited. oo
explained that ny experience wth
[the] District Attorney’s Ofice is
that, in cases where a person has a
problem if they go into counseling
the District Attorney may not
prosecute, but | could not prom se
t hat . .. . | explained the
alternatives; that if there is a
problem [he] should admt it, and

nore than likely the D.A wll not
prosecute if M. Smth gets into
treat nent. | cautioned himthat I

cannot prom se no prosecution, that
nmy experience is that the D A
handl ed such cases in this manner.

Inlater testinony, Wal ker admtted that in this sane conversation
she told Smth that if he did not admt the abuse, he would

definitely be prosecuted.

After a painstaking reviewof the recordrelatingtothis
i ssue, we conclude that Smith coul d not have reasonably i nterpreted
Wal ker’ s statenents as a prom se that he woul d not be prosecuted if

he were to admt the abuse and seek counseling. Wal ker’ s
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st at ement s wer e obvi ously equi vocal, and she made it clear to Smth

that she could not prom se freedom from prosecution

Wal ker’s statenment that Sm th woul d be prosecuted shoul d
he choose not to admt his unlawful conduct also fails, in our
view, to render his subsequent statenents to the counselor
i nvol unt ary. To render a subsequent statenent involuntary, the
tactics of the state actor nust be so coercive as to overbear the
defendant’s wll. Kelly, 603 S. wW2d at 728. Advice to an
i ndi vi dual concerni ng the consequences of a refusal to cooperate is
not objectionable. W view this statenent as anal ogous to those

made by |law enforcenment officers in United States v. Crespo de

Ll ano, 838 F.2d 1006, 1015 (9th Cr. 1987) and United States v.

Pelton, 835 F.2d 1067, 1072-73 (4th Gr. 1987). In Crespo de
Ll ano, police officers, after having procured a search warrant,
asked the defendant to reveal the | ocation of the cocaine so “that

t hey woul d not have to tear the house apart.” Crespo de L|ano, 838

F.2d at 1015. |In Pelton, FBI officers advised the defendant that
there woul d be a “full scal e investigation” should he decide not to
cooperate. Pelton, 835 F.2d at 1072. W agree with the Fourth
Circuit that “[t]ruthful statenents about [a defendant’s]
predi canent are not the type of ‘coercion’ that threatens to render

a statenment involuntary.” 1d. at 1073.1'?

“In both Crespo de Ll ano and Pelton, the defendants relied on
United States v. Tingle, 658 F.2d 1332 (9th Cr. 1981). In Tingle,
the young defendant had a two-year-old child. The arresting
officer told Tingle that she was facing a potential sentence in
excess of forty years (an exaggeration) and that if she did not
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Finally, we note the six weeks interim between Snmith’s
conversation wth Wal ker and the counseling session. This delay
further belies Smth's contention that Walker conpelled his

statenents to the counsel or

Considering all of the circunstances, we conclude that

the statenents made by the defendant were not “conpelled” in
violation of the Fifth Arendnent or Article I, § 9.
IV

As his final point, Smith argues that the adm ssion into
evidence of his statenents to the counselor violated his due
process rights under the Fourteenth Amendnent to the United States
Constitution and Article I, 8 8 of the Tennessee Constitution.®

Under our holding in Van Zandt v. State, 218 Tenn. 187, 402 S.W2d

cooperate, she would not see her child again for a very long tine.
We consider Tingle clearly distinguishable fromthis case. In this
case, the defendant was not in custody, and Wil ker’'s statenents
were sinply her prediction of the future course of events--events
that would legally and predicably follow in light of Wlker’s
conversation with Smth and the victim

3The Fourteenth Amendnent to the United States Constitution
provi des that no state shall “deprive any person of life, |iberty,
or property, w thout due process of |aw ”

Article I, 8 8 of the Tennessee Constitution provides:

No man to be disturbed but by law. That no
man shal |l be taken or inprisoned, or disseized

of his freehold, liberties or privileges, or
outlawed, or exiled, or in any manner
destroyed or deprived of his life, liberty or

property, but by the judgnent of his peers or
the | aw of the | and.
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130, 135 (1966), the “true test . . . is whether ‘fundanental

fairness’ and ‘substantial justice’ . . . are absent or present.”

At the outset, we reject any argunment by the defendant
that the legislature’ s abrogation of the counselor privilege in
chil d sexual abuse cases contravenes the principles of due process
under either the federal or state constitutions. Confidentiality
privileges exist solely at the discretion of the |legislature or the

courts. Thomas R Milia, Annotation, Validity, Construction, and

Application of Statute Limting Physician-Patient Privilege in

Judicial Proceedings Relating to Child Abuse or Neglect, 44

A L.R4th 649 (1986). In Tennessee commobn |law, there was no
physi ci an-patient privilege or psychotherapist-patient privilege.

Quarles v. Sutherland, 215 Tenn. 651, 389 S.W2d 249 (1965). Wiile

the | egi sl ature has seen fit to provide such privileges for certain
confidential relationships, it has expressly abrogated the
privilege in judicial proceedings relating to child sexual abuse.
Tenn. Code Ann. § 37-1-614. As this privilege was created by
statute, it is without a doubt subject to limtation or renoval as
the legislature may see fit. The | egislature has determ ned that
society’'s interest in exposing the sexual abuse of children
transcends an accused’'s interest in the confidentiality of his or

her communi cations regarding such abuse. [d.; State v. Lyon, 648

S.W2d 957, 960 (Tenn. Crim App. 1982); Adans v. State, 563 S.W2d

804, 809 (Tenn. Crim App. 1978)(both holding that the need to

protect children outweighs the policy of protecting the marriage
rel ati onshi p and abrogating the marital privilege). The | egislature
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has duly exercised its prerogative to subordinate the interest in
preserving confidenti al communi cations to the interest in
i dentifying and prosecuting child abusers; therefore, the defendant
suffered no denial of due process by the nere application of the

statutes to his circunstances.

According to Smith, the strategy enployed by Walker
violated his due process rights, i.e., in a deliberate attenpt to
elicit the incrimnating statenents, Wlker strongly encouraged
Smth to seek counseling knowi ng that any statenents he nade to t he

counsel or could be used in a subsequent prosecution.

We enphasi ze that the counsel or had an et hical obligation
to advise Smth as to the limts of confidentiality in matters
relating to child sexual abuse.™ Failure to do so, however, does
not necessarily require suppression of the defendant’s statenents,
particularly where the statenments were nmade in a non-custodial
setting to a counselor not directly connected to the state. State
v. Mosher, 755 S.W2d 464 (Tenn. Crim App. 1988). Further, there
I's no evidence that Wal ker communicated with the counselor or in
any way interfered to prevent the counselor frominformng Smth

that his statenents to her were not confidential. Absent evidence

“See Jaffee v. Rednond, US _ , 1996 W 315841, 64
US LW 4490, n.12 (June 13, 1996)(“At the outset of their
rel ati onship, the ethical therapist mnmust disclose to the patient
‘“the relevant limts on confidentiality.”” Anmerican Psychol ogy
Associ ation, Ethical Principles of Psychol ogi sts a Code of Conduct,
Standard 5.01 (Dec. 1992)).
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of interference by a state agent, we find no violation of due

process in this case.

To summarize, we conclude that the statements by the
defendant to the counselor were not nmade in a custodial-
interrogation setting that would warrant a M randa advisenent.
Further, the incrimnating statenents were not conpelled by
i nperm ssible threats or prom ses of |eniency so as to render them
i nvol untary. Moreover, the legislature has abrogated the
counselor-patient privilege in cases of child sexual abuse.
Because there is no evidence that Wil ker participated in the
counselor’s decision not to advise Smith of the absence of

privilege, we find no due process violation.

Clearly, society has an interest in both the successful
treatnment of child sex abuse perpetrators and the successful
prosecution of these individuals. Thus, there exists a necessary
tensi on between the two interests. VWile we harbor no desire to
upset the delicate balance between these two interests, we are
concerned that in their attenpts to serve both, state agents may

unwittingly create a situation in which neither is acconplished.

We do express the strongest disapproval of any practice

wher eby state agents encourage suspects to seek counseling for the
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purpose of eliciting incrimnating statenments for wuse in a
subsequent prosecution. Wlker’'s statenents to Smth were on the

line, but did not cross it.

For the reasons stated herein, the judgnent of the Court

of Crimnal Appeals is affirned.

ADOLPHO A. BIRCH, JR , Chief Justice

CONCUR: Drowot a, Anderson, JJ.
DI SSENTI NG | N SEPARATE CPINIONS: Reid, Wite, JJ.
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