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1 I n  c a s e s  i n v o l v i n g  s e x u a l l y  o r i e n t e d  c r i m e s ,  t h e  C o u r t
e n d e a v o r s  t o  w i t h h o l d  t h e  i d e n t i t y  o f  y o u n g  v i c t i m s  w h e n
a p p r o p r i a t e .

2

N a t h a n  S m i t h ,  t h e  d e f e n d a n t ,  a p p e a l s  t h e  j u d g m e n t  o f  t h e

C o u r t  o f  C r i m i n a l  A p p e a l s  a f f i r m i n g  h i s  t w o  c o n v i c t i o n s  f o r

a g g r a v a t e d  s e x u a l  b a t t e r y .   I n  t h i s  a p p e a l ,  S m i t h  c o n t e n d s  t h a t  t h e

t r i a l  c o u r t  e r r o n e o u s l y  a d m i t t e d  i n c r i m i n a t i n g  s t a t e m e n t s  h e  m a d e

t o  a  m e n t a l  h e a l t h  c o u n s e l o r .   H e  i n s i s t s  t h a t  t h e s e  s t a t e m e n t s

s h o u l d  h a v e  b e e n  s u p p r e s s e d  b e c a u s e :   ( 1 )  t h e y  w e r e  e l i c i t e d  i n

v i o l a t i o n  o f  M i r a n d a  v .  A r i z o n a ,  3 8 4  U . S .  4 3 6  ( 1 9 6 6 ) ;  ( 2 )  t h e y

c o n s t i t u t e d  a n  i n v o l u n t a r y  c o n f e s s i o n ;  a n d  ( 3 )  t h e y  w e r e  s o l i c i t e d

u n d e r  c i r c u m s t a n c e s  t h a t  v i o l a t e d  h i s  d u e  p r o c e s s  r i g h t s  u n d e r  t h e

F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  A r t i c l e

I ,  §  8  o f  t h e  T e n n e s s e e  C o n s t i t u t i o n .   U n d e r  t h e  f a c t s  o f  t h i s

c a s e ,  w e  f i n d  t h a t  t h e  a d m i s s i o n  o f  t h e s e  s t a t e m e n t s  d i d  n o t

v i o l a t e  t h e  d e f e n d a n t ’ s  s t a t e  o r  f e d e r a l  c o n s t i t u t i o n a l  r i g h t s ;

a c c o r d i n g l y ,  w e  a f f i r m  t h e  j u d g m e n t .

I

T h e  r e c o r d  r e f l e c t s  t h a t  o n e  m o r n i n g  t h e  d e f e n d a n t ,  c l a d

o n l y  i n  h i s  b a t h r o b e ,  e n t e r e d  t h e  b e d r o o m  o f  h i s  s t e p d a u g h t e r ,  A J . 1

H e  s a t  o n  t h e  e d g e  o f  h e r  b e d  a n d  p l a c e d  h e r  h a n d  o n  h i s  p e n i s .   H e

r e m o v e d  h e r  h a n d  m o m e n t a r i l y  a n d  t h e n  p l a c e d  i t  t h e r e  a g a i n .   

A  f e w  d a y s  l a t e r ,  A J ’ s  m o t h e r  ( t h e  d e f e n d a n t ’ s  w i f e )

l e a r n e d  o f  t h e  i n c i d e n t .   S h e  i m m e d i a t e l y  c o n f r o n t e d  S m i t h  a b o u t



2 Although the record is not clear, apparently Luton Mental
Health Center is a private facility.
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A J ’ s  a l l e g a t i o n s .   S m i t h  a n d  h i s  w i f e  t h e n  v o l u n t a r i l y  r e p o r t e d  t h e

a l l e g a t i o n s  t o  t h e  T e n n e s s e e  D e p a r t m e n t  o f  H u m a n  S e r v i c e s  ( D H S ) .  

O n  t h e  d a y  t h e  m a t t e r  w a s  r e p o r t e d ,  D H S  s o c i a l  w o r k e r

T r a c y  W a l k e r  i n t e r v i e w e d  t h e  v i c t i m ,  h e r  m o t h e r ,  a n d  t h e  d e f e n d a n t .

W a l k e r  t o l d  t h e  d e f e n d a n t  t h a t ,  f r o m  h e r  e x p e r i e n c e  w i t h  t h e

d i s t r i c t  a t t o r n e y  g e n e r a l ’ s  o f f i c e ,  i f  a  p e r p e t r a t o r  a d m i t t e d  t h e

a l l e g a t i o n s  a n d  r e c e i v e d  t r e a t m e n t ,  h e  p r o b a b l y  w o u l d  n o t  b e

i n d i c t e d .   S h e  a l s o  t o l d  t h e  d e f e n d a n t  t h a t  s h e  c o u l d  n o t  p r o m i s e

t h a t  h e  w o u l d  n o t  b e  p r o s e c u t e d .   W a l k e r  a l s o  t o l d  t h e  d e f e n d a n t

t h a t  h e  w o u l d  b e  i n d i c t e d  i f  h e  d i d  n o t  s e e k  c o u n s e l i n g .   W a l k e r

r e f e r r e d  t h e  d e f e n d a n t  t o  L u t o n  M e n t a l  H e a l t h  C e n t e r . 2

A  f e w  d a y s  l a t e r ,  t h e  d e f e n d a n t  m e t  w i t h  W a l k e r  a n d  J e f f

W e s t ,  a  d e t e c t i v e  a t t a c h e d  t o  t h e  Y o u t h  S e r v i c e s  D i v i s i o n  o f  t h e

M e t r o p o l i t a n  N a s h v i l l e - D a v i d s o n  C o u n t y  P o l i c e  D e p a r t m e n t .   W e s t

i n t e r v i e w e d  t h e  d e f e n d a n t  a t  t h e  s t a t i o n ;  t h e  i n t e r v i e w  w a s  t a p e -

r e c o r d e d .   T h e  d e f e n d a n t  p r e s e n t e d  h i m s e l f  f o r  t h i s  i n t e r v i e w

v o l u n t a r i l y  a n d  w a s  p e r m i t t e d  t o  l e a v e  a t  i t s  c o n c l u s i o n .   

S i x  w e e k s  l a t e r ,  t h e  d e f e n d a n t  s o u g h t  c o u n s e l i n g  a t  L u t o n

M e n t a l  H e a l t h  C e n t e r .   D u r i n g  a  s e s s i o n  w i t h  a  c o u n s e l o r ,  h e

a d m i t t e d  t h a t  t h e  u n l a w f u l  s e x u a l  c o n t a c t  h a d  o c c u r r e d  a n d  t h a t  h e

h a d  f o u n d  i t  s e x u a l l y  s t i m u l a t i n g .   



3 Tenn. Code Ann. § 37-1-614 abrogates the privileged nature of
communications between any professional person and his or her
patient or client where the subject matter of those communications
relates to child sexual abuse.

4 384 U.S. 436 (1966).  The trial court did not expressly state
its reasons for the ruling on the record. 
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N e i t h e r  W a l k e r ,  W e s t ,  n o r  t h e  c o u n s e l o r  e v e r  a d v i s e d  t h e

d e f e n d a n t  t h a t  h e  h a d  t h e  r i g h t  t o  r e m a i n  s i l e n t  a n d  t h a t  h i s

s t a t e m e n t s  c o u l d  b e  u s e d  a g a i n s t  h i m .   A d d i t i o n a l l y ,  t h e  c o u n s e l o r

f a i l e d  t o  a d v i s e  h i m  t h a t  h i s  s t a t e m e n t s  t o  h e r  w e r e  n o t

s t a t u t o r i l y  c o n f i d e n t i a l . 3   

A t  a  p r e - t r i a l  h e a r i n g ,  t h e  t r i a l  c o u r t  s u p p r e s s e d  t h e

s t a t e m e n t s  t h e  d e f e n d a n t  m a d e  t o  W a l k e r  a n d  W e s t ,  p r e s u m a b l y  b a s e d

o n  t h e i r  r e s p e c t i v e  f a i l u r e  t o  a d v i s e  h i m  o f  h i s  r i g h t s  p u r s u a n t  t o

M i r a n d a  v .  A r i z o n a . 4   A f t e r  a  j u r y - o u t  h e a r i n g  a t  t r i a l ,  t h e

c o u n s e l o r  w a s  p e r m i t t e d  t o  t e s t i f y  a b o u t  t h e  d e f e n d a n t ’ s

i n c r i m i n a t i n g  s t a t e m e n t s  t o  h e r .   T h e  t r i a l  c o u r t  a d m i t t e d  t h i s

t e s t i m o n y  r e l u c t a n t l y ,  n o t i n g :

W e ’ v e  g o t  a  D . H . S .  a g e n t ,  o r
r e p r e s e n t a t i v e ,  g o i n g  t o  t h i s  m a n
a n d  s a y i n g ,  “ l o o k ,  i f  y o u ’ l l  g o  g e t
h e l p ,  w e  m i g h t  n o t  p r o s e c u t e  y o u  o n
t h i s  m a t t e r . ”   T h e  m a n  g o e s  a n d  g e t s
h e l p ,  a n d  t h e n  y o u  b r i n g  t h a t
w i t n e s s  i n  t o  b u t t r e s s  y o u r  c a s e .
I n  o t h e r  w o r d s ,  y o u  m o u s e t r a p p e d
h i m ,  d i d n ’ t  y o u ?

A t  t h e  c o n c l u s i o n  o f  t h e  p r o o f ,  t h e  j u r y  f o u n d  t h e

d e f e n d a n t  g u i l t y  o f  t w o  c o u n t s  o f  a g g r a v a t e d  s e x u a l  b a t t e r y .   H e



5 W e  i n t e r p r e t  t h i s  t o  b e  s e v e n  y e a r s  s e v e n t y - t h r e e  d a y s ;  t h e
r e c o r d  i s ,  h o w e v e r ,  u n c l e a r .

6 The Fifth Amendment applies to the states via the Fourteenth
Amendment. Malloy v. Hogan, 378 U.S. 1 (1964).

7 Miranda, 384 U.S. at 436.

8 Murphy, 465 U.S. at 434-39.
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w a s  s e n t e n c e d  a s  a  m i t i g a t e d  o f f e n d e r  t o  c o n c u r r e n t  7 . 2  y e a r

s e n t e n c e s . 5

I I

T h e  F i f t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n 6

p r o v i d e s  t h a t  “ [ n ] o  p e r s o n  .  .  .  s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l

c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m s e l f  .  .  .  . ”   A r t i c l e  I ,  §  9  o f

t h e  T e n n e s s e e  C o n s t i t u t i o n  p r o v i d e s  t h a t  “ i n  a l l  c r i m i n a l

p r o s e c u t i o n s ,  t h e  a c c u s e d  .  .  .  s h a l l  n o t  b e  c o m p e l l e d  t o  g i v e

e v i d e n c e  a g a i n s t  h i m s e l f . ”  

A s  a  g e n e r a l  r u l e ,  a  p e r s o n  m u s t  a f f i r m a t i v e l y  i n v o k e

t h e s e  p r o t e c t i o n s .   M i n n e s o t a  v .  M u r p h y ,  4 6 5  U . S .  4 2 0 ,  4 2 9  ( 1 9 8 4 ) ;

M c C o r m i c k  o n  E v i d e n c e  § 1 2 5  ( J o h n  W i l l i a m  S t r o n g  e d . ,  4 t h  e d .  1 9 9 2 ) .

T h e r e  a r e  t h r e e  e x c e p t i o n s  t o  t h i s  r e q u i r e m e n t ;  t w o  a r e  p e r t i n e n t

h e r e :  ( 1 )  a n  i n d i v i d u a l  i s  n o t  r e q u i r e d  t o  i n v o k e  t h e  r i g h t  t o

a v o i d  s e l f - i n c r i m i n a t i o n  d u r i n g  a  c u s t o d i a l  i n t e r r o g a t i o n  b y  a

g o v e r n m e n t  a g e n t 7  a n d  ( 2 )  a n  i n d i v i d u a l  i s  n o t  r e q u i r e d  t o  i n v o k e

t h e  r i g h t  t o  a v o i d  s e l f - i n c r i m i n a t i o n  i f  t h e  g o v e r n m e n t  h a s

t h r e a t e n e d  a  p e n a l t y  i f  t h e  p r i v i l e g e  i s  a s s e r t e d . 8  
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A c c o r d i n g  t o  t h e  d e f e n d a n t ,  t h e  c o u n s e l o r  w a s  r e q u i r e d  t o

a d v i s e  h i m  o f  h i s  M i r a n d a  r i g h t s  p r i o r  t o  t h e i r  d i s c u s s i o n ,  a n d  h e

w a s  e x c u s e d  f r o m  a s s e r t i n g  h i s  r i g h t  t o  a v o i d  s e l f - i n c r i m i n a t i o n .

D u r i n g  a  c u s t o d i a l  i n t e r r o g a t i o n ,  s t a t e  a g e n t s  m u s t

a f f i r m a t i v e l y  a d v i s e  a n  i n d i v i d u a l  o f  h i s  r i g h t  t o  r e m a i n  s i l e n t

a n d  o f  t h e  c o n s e q u e n c e s  o f  h i s  f a i l u r e  t o  a s s e r t  t h a t  r i g h t .

M i r a n d a ,  3 8 4  U . S .  a t  4 6 7 - 6 9 .   T o  c o n s t i t u t e  a  “ c u s t o d i a l

i n t e r r o g a t i o n , ”  ( 1 )  the subject must be “in custody”; ( 2 )  t h e r e

m u s t  b e  a n  i n t e r r o g a t i o n ;  a n d  ( 3 )  t h e  i n t e r r o g a t i o n  m u s t  b e

c o n d u c t e d  b y  a  s t a t e  a g e n t .   I d .  a t  4 4 4 .

A n  a c c u s e d  i s  “ i n  c u s t o d y ”  i f  “ d e p r i v e d  o f  h i s  f r e e d o m  o f

a c t i o n  i n  a n y  s i g n i f i c a n t  w a y . ”   O r e g o n  v .  M a t h i a s o n ,  4 2 9  U . S .  4 9 2 ,

4 9 4 - 9 6  ( 1 9 7 7 ) ;  S t a t e  v .  S m i t h ,  8 6 8  S . W . 2 d  5 6 1 ,  5 7 0  ( T e n n .  1 9 9 3 ) .

T h e  d e t e r m i n a t i v e  i n q u i r y  i s  w h e t h e r  “ t h e r e  i s  a  ‘ f o r m a l  a r r e s t  o r

r e s t r a i n t  o f  f r e e d o m  o f  m o v e m e n t ’  o f  t h e  d e g r e e  a s s o c i a t e d  w i t h  a

f o r m a l  a r r e s t . ”   C a l i f o r n i a  v .  B e h e l e r ,  4 6 3  U . S .  1 1 2 1 ,  1 1 2 5

( 1 9 8 3 ) ( q u o t i n g  M a t h i a s o n ,  4 2 9  U . S .  a t  4 9 5 ) ;  S m i t h ,  8 6 8  S . W . 2 d  a t

5 7 0 .   T h e  c i r c u m s t a n c e s  o f  e a c h  c a s e  w i l l  i n f l u e n c e  a  d e t e r m i n a t i o n

o f  w h e t h e r  a  s u s p e c t  i s  “ i n  c u s t o d y ”  a n d  t h u s  e n t i t l e d  t o  M i r a n d a

p r o t e c t i o n .   B e h e l e r ,  4 6 3  U . S .  a t  1 1 2 5 ;  s e e  g e n e r a l l y  S t a t e  v .

C o o p e r ,  9 1 2  S . W . 2 d  7 5 6  ( T e n n .  C r i m .  A p p .  1 9 9 5 ) .   W e  t h i n k  t h e

c i r c u m s t a n c e s  i n  t h i s  c a s e  clearly i n d i c a t e  t h a t  t h i s  d e f e n d a n t  w a s

n o t  i n  c u s t o d y  a t  t h e  t i m e  t h e  i n c r i m i n a t i n g  s t a t e m e n t s  w e r e  m a d e .

A l t h o u g h  W a l k e r  r e f e r r e d  S m i t h  t o  L u t o n  M e n t a l  H e a l t h  C e n t e r ,  s h e



9 S m i t h  a p p a r e n t l y  r e l i e s  o n  W a l k e r ’ s  a l l e g e d  “ t h r e a t ”  t o
e x c u s e  h i s  o b l i g a t i o n  t o  i n v o k e  h i s  r i g h t  t o  a v o i d  s e l f -
i n c r i m i n a t i o n .   M u r p h y ,  4 6 5  U . S .  a t  4 3 4 - 3 9 .   A s  d i s c u s s e d  i n f r a ,
P a r t  I V ,  w e  d o  n o t  a g r e e  w i t h  S m i t h ’ s  c a t e g o r i z a t i o n  o f  W a l k e r ’ s
s t a t e m e n t s .
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h a d  n o  f u r t h e r  p a r t i c i p a t i o n  i n  t h e  d e f e n d a n t ’ s  d e c i s i o n  t o  v i s i t

t h e  c e n t e r  f o r  c o u n s e l i n g  a l m o s t  s i x  w e e k s  a f t e r  t h e  r e f e r r a l .

S m i t h  w a s  f r e e  t o  l e a v e  a t  a n y  t i m e  a n d ,  i n  f a c t ,  d i d  s o  a f t e r  e a c h

c o u n s e l i n g  s e s s i o n .   T h e r e  i s  n o  i n d i c a t i o n  w h a t s o e v e r  t h a t  h i s

f r e e d o m  o f  m o v e m e n t  w a s  r e s t r a i n e d .   A c c o r d i n g l y ,  S m i t h  w a s  n o t  “ i n

c u s t o d y , ”  f o r  M i r a n d a  p u r p o s e s ,  a t  t h e  t i m e  h e  m a d e  h i s

i n c r i m i n a t i n g  s t a t e m e n t s  t o  t h e  c o u n s e l o r .

B e c a u s e  t h e  d e f e n d a n t  w a s  n o t  i n  c u s t o d y ,  t h e r e  i s  n o

n e e d  f o r  u s  t o  d e t e r m i n e  w h e t h e r  t h e  c o u n s e l o r  w a s  a  s t a t e  a g e n t  o r

w h e t h e r  h e r  d i s c u s s i o n s  w i t h  t h e  d e f e n d a n t  a m o u n t e d  t o

i n t e r r o g a t i o n .   S m i t h  w a s  n o t  i n  c u s t o d y ;  t h e r e f o r e ,  t h e  a b s e n c e  o f

M i r a n d a  w a r n i n g s  d i d  n o t  v i o l a t e  h i s  c o n s t i t u t i o n a l  r i g h t  t o  a v o i d

s e l f - i n c r i m i n a t i o n .

I I I

T h e  d e f e n d a n t  c o n t e n d s  t h a t  W a l k e r ,  a s  a n  a g e n t  o f  t h e

s t a t e ,  c o m p e l l e d  h i m  t o  m a k e  t h e  i n c r i m i n a t i n g  s t a t e m e n t s  t o  t h e

c o u n s e l o r ,  t h e r e b y  p r o d u c i n g  a n  i n v o l u n t a r y  c o n f e s s i o n . 9   
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B e c a u s e  w e  f i n d  t h a t  t h e r e  w a s  n o  c o m p u l s i o n ,  w e  n e e d  n o t

c o n s i d e r  t h e  c o n c o m i t a n t  i s s u e  o f  w h e t h e r  Walker, as a DHS social

worker, acted as a state agent when she referred the defendant to

Luton Mental Health Center.  Nevertheless, it is helpful to

describe the mandated interaction of the various governmental

entities that respond to reports of child sexual abuse.  In these

cases, DHS personnel, although not officially members of law

enforcement, function to some degree in that capacity.  When a

report of child sexual abuse is received, the “child protective

team” is convened for the county in which the child resides or

where the abuse alleged occurred.  Tenn. Code Ann. § 37-1-607.  The

teams are composed of representatives from DHS and the district

attorney general’s office, a juvenile court officer or

investigator, and a law enforcement officer.  Id.  Tennessee Code

Annotated § 37-1-607(a)(3) provides “that the child protective

investigations be conducted by the team members in a manner which

not only protects the child but which also preserves any evidence

for future criminal prosecutions” (emphasis added).  DHS must

orally notify the child protective team, the district attorney

general, and the appropriate law enforcement agency, immediately

upon learning of any alleged child sexual abuse.  DHS and the team

are then required to make a full written report to the district

attorney general within three days of the oral report.  Tenn. Code

Ann. § 37-1-607(b)(3).  The team may recommend a particular

disposition of the case to the district attorney general, but the



1 0 W a l k e r  t e s t i f i e d  t h a t  s h e  r e c o m m e n d e d  t h a t  t h e  c a s e  n o t  b e
p r o s e c u t e d ,  b u t  r a t h e r  t h a t  r e u n i f i c a t i o n  o f  t h e  f a m i l y  b e  s o u g h t .
T h e  d i s t r i c t  a t t o r n e y  g e n e r a l  o b v i o u s l y  d i d  n o t  c o n c u r  i n  t h i s
r e c o m m e n d a t i o n .
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final decision rests with the district attorney general.  Tenn.

Code Ann. § 37-1-607(b)(5).10 

We now determine whether Walker’s “advice” to the

defendant “compelled” his statement to the counselor.  Smith

contends that his statement was “compelled” for two reasons.

First, he argues that Walker promised him leniency if he did not

exercise his right to avoid self-incrimination.  Second, he argues

that Walker threatened him with prosecution if he did exercise his

right to avoid self-incrimination.  

In a jury-out hearing, prior to the counselor’s testimony

at trial, the trial court found that the statements to the

counselor were voluntary.  This determination is conclusive unless

the evidence in the record preponderates against that finding.

State v. Kelly, 603 S.W.2d 726, 728 (Tenn. 1980); State v.

Chandler, 547 S.W.2d 918, 922-23 (Tenn. 1977).

The test of voluntariness for confessions under Article

I, § 9 of the Tennessee Constitution is broader and more protective

of individual rights than the test of voluntariness under the Fifth

Amendment.  State v. Stephenson, 878 S.W.2d 530, 544 (Tenn. 1994);

State v. Smith, 834 S.W.2d 915, 918-19 (Tenn. 1992).
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I n  B r a m  v .  U n i t e d  S t a t e s ,  1 6 8  U . S .  5 3 2  ( 1 8 9 7 ) ,  t h e

S u p r e m e  C o u r t  h e l d  t h a t  i n  o r d e r  f o r  a  c o n f e s s i o n  t o  b e  a d m i s s i b l e ,

i t  m u s t  b e  “ f r e e  a n d  v o l u n t a r y ;  t h a t  i s ,  m u s t  n o t  b e  e x t r a c t e d  b y

a n y  s o r t  o f  t h r e a t s  o r  v i o l e n c e ,  n o r  o b t a i n e d  b y  a n y  d i r e c t  o r

i m p l i e d  p r o m i s e s ,  h o w e v e r  s l i g h t ,  n o r  b y  t h e  e x e r t i o n  o f  a n y

i m p r o p e r  i n f l u e n c e  .  .  .  . ”   I d .  a t  5 4 2 - 4 3 .   S i n c e  B r a m ,  c o u r t s

h a v e  s t r u g g l e d  t o  a r t i c u l a t e  a  t e s t  o f  v o l u n t a r i n e s s  c a p a b l e  o f

a c c o m m o d a t i n g  t h e  i n f i n i t e  v a r i e t y  o f  c i r c u m s t a n c e s  i n  w h i c h  a n

a c c u s e d  i n d i v i d u a l  i s  q u e s t i o n e d  a n d  m a y  u l t i m a t e l y  c o n f e s s .

J u s t i c e  S t e w a r t  n o t e d  t h a t  t h e  e f f o r t  h a s  y i e l d e d  “ n o  t a l i s m a n i c

d e f i n i t i o n  o f  ‘ v o l u n t a r i n e s s ’ .  .  .  . ”   S c h n e c k l o t h  v .  B u s t a m o n t e ,

4 1 2  U . S .  2 1 8 ,  2 2 4  ( 1 9 7 3 ) .   J u s t i c e  F r a n k f u r t e r  d e s c r i b e d  t h e  n o t i o n

o f  “ v o l u n t a r i n e s s ”  a s  “ a n  a m p h i b i a n . ”   C u l o m b e  v .  C o n n e c t i c u t ,  3 6 7

U . S .  5 6 8 ,  6 0 4 - 0 5  ( 1 9 6 1 ) .   

I n  Rogers v. Richmond,  t h e  S u p r e m e  C o u r t  s e t  o u t  t h e

s t a n d a r d  f o r  d e t e r m i n i n g  t h e  a d m i s s i b i l i t y  o f  a  c o n f e s s i o n  u n d e r

t h e  F o u r t e e n t h  A m e n d m e n t :

c o n v i c t i o n s  f o l l o w i n g  t h e  a d m i s s i o n
i n t o  e v i d e n c e  o f  c o n f e s s i o n s  w h i c h
a r e  i n v o l u n t a r y ,  i . e . ,  t h e  p r o d u c t
o f  c o e r c i o n ,  e i t h e r  p h y s i c a l  o r
p s y c h o l o g i c a l ,  c a n n o t  s t a n d .   T h i s
i s  s o  n o t  b e c a u s e  s u c h  c o n f e s s i o n s
a r e  u n l i k e l y  t o  b e  t r u e  b u t  b e c a u s e
t h e  m e t h o d s  u s e d  t o  e x t r a c t  t h e m
o f f e n d  a n  u n d e r l y i n g  p r i n c i p l e  i n
t h e  e n f o r c e m e n t  o f  o u r  c r i m i n a l  l a w :
t h a t  o u r s  i s  a n  a c c u s a t o r i a l  a n d  n o t
a n  i n q u i s i t o r i a l  s y s t e m - - a  s y s t e m  i n
w h i c h  t h e  S t a t e  m u s t  e s t a b l i s h  g u i l t
b y  e v i d e n c e  i n d e p e n d e n t l y  a n d  f r e e l y



1 1 R o g e r s  w a s  d e c i d e d  u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t  d u e  p r o c e s s
c l a u s e .   R o g e r s  p r e d a t e s  M a l l o y  i n  w h i c h  t h e  S u p r e m e  C o u r t  h e l d  t h e
F i f t h  A m e n d m e n t  a p p l i c a b l e  t o  t h e  s t a t e s .   T h e  s t a n d a r d  e x p r e s s e d
i s  i n  o u r  v i e w  e q u a l l y  a p p l i c a b l e  t o  c a s e s  a r i s i n g  u n d e r  t h e  F i f t h
A m e n d m e n t .
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s e c u r e d  a n d  m a y  n o t  b y  c o e r c i o n
p r o v e  i t s  c h a r g e  a g a i n s t  a n  a c c u s e d
o u t  o f  h i s  o w n  m o u t h .

Rogers v. Richmond, 365 U.S. 534, 540-41 (1961). 1 1   

I n  T e n n e s s e e ,  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  o f  e a c h  c a s e

m u s t  b e  e x a m i n e d  a s  a  w h o l e .   M o n t s  v .  S t a t e ,  2 1 8  T e n n .  3 1 ,  4 0 0

S . W . 2 d  7 2 2 ,  7 3 3  ( 1 9 6 6 ) .   A  d e f e n d a n t ’ s  s u b j e c t i v e  p e r c e p t i o n  a l o n e

i s  n o t  s u f f i c i e n t  t o  j u s t i f y  a  c o n c l u s i o n  o f  i n v o l u n t a r i n e s s  i n  t h e

c o n s t i t u t i o n a l  s e n s e .   S t a t e  v .  B r i m m e r ,  8 7 6  S . W . 2 d  7 5 ,  7 9  ( T e n n .

1 9 9 4 ) ( c i t i n g  C o l o r a d o  v .  C o n n e l l y ,  4 7 9  U . S .  1 5 7 ,  1 6 4  ( 1 9 8 6 ) ) .

R a t h e r ,  “ c o e r c i v e  p o l i c e  a c t i v i t y  i s  a  n e c e s s a r y  p r e d i c a t e  t o

f i n d i n g  t h a t  a  c o n f e s s i o n  i s  n o t  v o l u n t a r y  .  .  .  . ”   I d . ;  S t a t e  v .

B r a n a m ,  8 5 5  S . W . 2 d  5 6 3 ,  5 6 8  ( T e n n .  1 9 9 3 ) .

Promises of leniency by state officers do not render

subsequent confessions involuntary per se:  “‘The Fifth Amendment

does not condemn all promise-induced admissions and confessions; it

condemns only those which are compelled by promises of leniency.’”

Kelly, 603 S.W.2d at 729 (quoting Hunter v. Swenson, 372 F. Supp.

287, 300-01 (D.C. Mo. 1974)(emphasis added)).  The critical

question is “‘whether the behavior of the state’s law enforcement

officials was such as to overbear petitioner’s will to resist and
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bring about confessions not freely self-determined . . . .’” Id. at

728 (quoting Rogers, 365 U.S. at 544).  

A t  t h e  s u p p r e s s i o n  h e a r i n g  i n  t h i s  c a s e ,  W a l k e r

t e s t i f i e d :

W h a t  w a s  e x p l a i n e d  t o  M r .  S m i t h  w a s
t h a t ,  h e  c o u l d  n o t  b e  p r o m i s e d  n o
p r o s e c u t i o n ,  b u t  t h e  b e s t  t h i n g  w a s
t o  t e l l  t h e  t r u t h  a n d  t o  g e t  i n t o
c o u n s e l i n g ,  s o  i n  t h e  e n d  h i s  f a m i l y
c o u l d  b e  r e u n i t e d .   .  .  .  I
e x p l a i n e d  t h a t  m y  e x p e r i e n c e  w i t h
[ t h e ]  D i s t r i c t  A t t o r n e y ’ s  O f f i c e  i s
t h a t ,  i n  c a s e s  w h e r e  a  p e r s o n  h a s  a
p r o b l e m ,  i f  t h e y  g o  i n t o  c o u n s e l i n g
t h e  D i s t r i c t  A t t o r n e y  m a y  n o t
p r o s e c u t e ,  b u t  I  c o u l d  n o t  p r o m i s e
t h a t .   .  .  .  I  e x p l a i n e d  t h e
a l t e r n a t i v e s ;  t h a t  i f  t h e r e  i s  a
p r o b l e m ,  [ h e ]  s h o u l d  a d m i t  i t ,  a n d
m o r e  t h a n  l i k e l y  t h e  D . A .  w i l l  n o t
p r o s e c u t e  i f  M r .  S m i t h  g e t s  i n t o
t r e a t m e n t .   I  c a u t i o n e d  h i m  t h a t  I
c a n n o t  p r o m i s e  n o  p r o s e c u t i o n ,  t h a t
m y  e x p e r i e n c e  i s  t h a t  t h e  D . A .
h a n d l e d  s u c h  c a s e s  i n  t h i s  m a n n e r .

In later testimony, Walker admitted that in this same conversation

she told Smith that if he did not admit the abuse, he would

definitely be prosecuted.

A f t e r  a  p a i n s t a k i n g  r e v i e w  o f  t h e  r e c o r d  r e l a t i n g  t o  t h i s

i s s u e ,  w e  c o n c l u d e  t h a t  S m i t h  c o u l d  n o t  h a v e  r e a s o n a b l y  i n t e r p r e t e d

W a l k e r ’ s  s t a t e m e n t s  a s  a  p r o m i s e  t h a t  h e  w o u l d  n o t  b e  p r o s e c u t e d  i f

h e  w e r e  t o  a d m i t  t h e  a b u s e  a n d  s e e k  c o u n s e l i n g .   W a l k e r ’ s



1 2 In both Crespo de Llano and Pelton, the defendants relied on
United States v. Tingle, 658 F.2d 1332 (9th Cir. 1981).  In Tingle,
the young defendant had a two-year-old child.  The arresting
officer told Tingle that she was facing a potential sentence in
excess of forty years (an exaggeration) and that if she did not

1 3

s t a t e m e n t s  w e r e  o b v i o u s l y  e q u i v o c a l ,  a n d  s h e  m a d e  i t  c l e a r  t o  S m i t h

t h a t  s h e  c o u l d  n o t  p r o m i s e  f r e e d o m  f r o m  p r o s e c u t i o n .   

W a l k e r ’ s  s t a t e m e n t  t h a t  S m i t h  w o u l d  b e  p r o s e c u t e d  s h o u l d

h e  c h o o s e  n o t  t o  a d m i t  h i s  u n l a w f u l  c o n d u c t  a l s o  f a i l s ,  i n  o u r

v i e w ,  t o  r e n d e r  h i s  s u b s e q u e n t  s t a t e m e n t s  t o  t h e  c o u n s e l o r

i n v o l u n t a r y .   T o  r e n d e r  a  s u b s e q u e n t  s t a t e m e n t  i n v o l u n t a r y ,  t h e

t a c t i c s  o f  t h e  s t a t e  a c t o r  m u s t  b e  s o  c o e r c i v e  a s  t o  o v e r b e a r  t h e

d e f e n d a n t ’ s  w i l l .   Kelly, 603 S.W.2d at 728.  Advice to an

individual concerning the consequences of a refusal to cooperate is

not objectionable.  W e  v i e w  t h i s  s t a t e m e n t  a s  a n a l o g o u s  t o  t h o s e

m a d e  b y  l a w  e n f o r c e m e n t  o f f i c e r s  i n  U n i t e d  S t a t e s  v .  C r e s p o  d e

L l a n o ,  8 3 8  F . 2 d  1 0 0 6 ,  1 0 1 5  ( 9 t h  C i r .  1 9 8 7 )  a n d  U n i t e d  S t a t e s  v .

P e l t o n ,  8 3 5  F . 2 d  1 0 6 7 ,  1 0 7 2 - 7 3  ( 4 t h  C i r .  1 9 8 7 ) .   I n  C r e s p o  d e

L l a n o ,  p o l i c e  o f f i c e r s ,  a f t e r  h a v i n g  p r o c u r e d  a  s e a r c h  w a r r a n t ,

a s k e d  t h e  d e f e n d a n t  t o  r e v e a l  t h e  l o c a t i o n  o f  t h e  c o c a i n e  s o  “ t h a t

t h e y  w o u l d  n o t  h a v e  t o  t e a r  t h e  h o u s e  a p a r t . ”   C r e s p o  d e  L l a n o ,  8 3 8

F . 2 d  a t  1 0 1 5 .   I n  P e l t o n ,  F B I  o f f i c e r s  a d v i s e d  t h e  d e f e n d a n t  t h a t

t h e r e  w o u l d  b e  a  “ f u l l  s c a l e  i n v e s t i g a t i o n ”  s h o u l d  h e  d e c i d e  n o t  t o

c o o p e r a t e .   P e l t o n ,  8 3 5  F . 2 d  a t  1 0 7 2 .   W e  a g r e e  w i t h  t h e  F o u r t h

C i r c u i t  t h a t  “ [ t ] r u t h f u l  s t a t e m e n t s  a b o u t  [ a  d e f e n d a n t ’ s ]

p r e d i c a m e n t  a r e  n o t  t h e  t y p e  o f  ‘ c o e r c i o n ’  t h a t  t h r e a t e n s  t o  r e n d e r

a  s t a t e m e n t  i n v o l u n t a r y . ”   I d .  a t  1 0 7 3 . 1 2



cooperate, she would not see her child again for a very long time.
We consider Tingle clearly distinguishable from this case.  In this
case, the defendant was not in custody, and Walker’s statements
were simply her prediction of the future course of events--events
that would legally and predicably follow in light of Walker’s
conversation with Smith and the victim.

1 3 The Fourteenth Amendment to the United States Constitution
provides that no state shall “deprive any person of life, liberty,
or property, without due process of law. . . .”

  Article I, § 8 of the Tennessee Constitution provides:  

No man to be disturbed but by law.  That no
man shall be taken or imprisoned, or disseized
of his freehold, liberties or privileges, or
outlawed, or exiled, or in any manner
destroyed or deprived of his life, liberty or
property, but by the judgment of his peers or
the law of the land.
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F i n a l l y ,  w e  n o t e  t h e  s i x  w e e k s  i n t e r i m  b e t w e e n  S m i t h ’ s

c o n v e r s a t i o n  w i t h  W a l k e r  a n d  t h e  c o u n s e l i n g  s e s s i o n .   T h i s  d e l a y

f u r t h e r  b e l i e s  S m i t h ’ s  c o n t e n t i o n  t h a t  W a l k e r  c o m p e l l e d  h i s

s t a t e m e n t s  t o  t h e  c o u n s e l o r .    

C o n s i d e r i n g  a l l  o f  t h e  c i r c u m s t a n c e s ,  w e  c o n c l u d e  t h a t

t h e  s t a t e m e n t s  m a d e  b y  t h e  d e f e n d a n t  w e r e  n o t  “ c o m p e l l e d ”  i n

v i o l a t i o n  o f  t h e  F i f t h  A m e n d m e n t  o r  A r t i c l e  I ,  §  9 .

I V

A s  h i s  f i n a l  p o i n t ,  S m i t h  a r g u e s  t h a t  t h e  a d m i s s i o n  i n t o

e v i d e n c e  o f  h i s  s t a t e m e n t s  t o  t h e  c o u n s e l o r  v i o l a t e d  h i s  d u e

p r o c e s s  r i g h t s  u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s

C o n s t i t u t i o n  a n d  A r t i c l e  I ,  §  8  o f  t h e  T e n n e s s e e  C o n s t i t u t i o n . 1 3  

U n d e r  o u r  h o l d i n g  i n  V a n  Z a n d t  v .  S t a t e ,  2 1 8  T e n n .  1 8 7 ,  4 0 2  S . W . 2 d
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1 3 0 ,  1 3 5  ( 1 9 6 6 ) ,  t h e  “ t r u e  t e s t  .  .  .  i s  w h e t h e r  ‘ f u n d a m e n t a l

f a i r n e s s ’  a n d  ‘ s u b s t a n t i a l  j u s t i c e ’  .  .  .  a r e  a b s e n t  o r  p r e s e n t . ”

A t  t h e  o u t s e t ,  w e  r e j e c t  a n y  a r g u m e n t  b y  t h e  d e f e n d a n t

t h a t  t h e  l e g i s l a t u r e ’ s  a b r o g a t i o n  o f  t h e  c o u n s e l o r  p r i v i l e g e  i n

c h i l d  s e x u a l  a b u s e  c a s e s  c o n t r a v e n e s  t h e  p r i n c i p l e s  o f  d u e  p r o c e s s

u n d e r  e i t h e r  t h e  f e d e r a l  o r  s t a t e  c o n s t i t u t i o n s .   C o n f i d e n t i a l i t y

p r i v i l e g e s  e x i s t  s o l e l y  a t  t h e  d i s c r e t i o n  o f  t h e  l e g i s l a t u r e  o r  t h e

c o u r t s .   T h o m a s  R .  M a l i a ,  A n n o t a t i o n ,  V a l i d i t y ,  C o n s t r u c t i o n ,  a n d

A p p l i c a t i o n  o f  S t a t u t e  L i m i t i n g  P h y s i c i a n - P a t i e n t  P r i v i l e g e  i n

J u d i c i a l  P r o c e e d i n g s  R e l a t i n g  t o  C h i l d  A b u s e  o r  N e g l e c t ,  4 4

A . L . R . 4 t h  6 4 9  ( 1 9 8 6 ) .   I n  T e n n e s s e e  c o m m o n  l a w ,  t h e r e  w a s  n o

p h y s i c i a n - p a t i e n t  p r i v i l e g e  o r  p s y c h o t h e r a p i s t - p a t i e n t  p r i v i l e g e .

Q u a r l e s  v .  S u t h e r l a n d ,  2 1 5  T e n n .  6 5 1 ,  3 8 9  S . W . 2 d  2 4 9  ( 1 9 6 5 ) .   W h i l e

t h e  l e g i s l a t u r e  h a s  s e e n  f i t  t o  p r o v i d e  s u c h  p r i v i l e g e s  f o r  c e r t a i n

c o n f i d e n t i a l  r e l a t i o n s h i p s ,  i t  h a s  e x p r e s s l y  a b r o g a t e d  t h e

p r i v i l e g e  i n  j u d i c i a l  p r o c e e d i n g s  r e l a t i n g  t o  c h i l d  s e x u a l  a b u s e .

T e n n .  C o d e  A n n .  §  3 7 - 1 - 6 1 4 .   As this privilege was created by

statute, it is without a doubt subject to limitation or removal as

the legislature may see fit.  The legislature has determined that

society’s interest in exposing the sexual abuse of children

transcends an accused’s interest in the confidentiality of his or

her communications regarding such abuse.  Id.; State v. Lyon, 648

S.W.2d 957, 960 (Tenn. Crim. App. 1982); Adams v. State, 563 S.W.2d

804, 809 (Tenn. Crim. App. 1978)(both holding that the need to

protect children outweighs the policy of protecting the marriage

relationship and abrogating the marital privilege). T h e  l e g i s l a t u r e



1 4 See Jaffee v. Redmond, ___ U.S. ___, 1996 WL 315841, 64
U.S.L.W. 4490, n.12 (June 13, 1996)(“At the outset of their
relationship, the ethical therapist must disclose to the patient
‘the relevant limits on confidentiality.’”  American Psychology
Association, Ethical Principles of Psychologists a Code of Conduct,
Standard 5.01 (Dec. 1992)).
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h a s  d u l y  e x e r c i s e d  i t s  p r e r o g a t i v e  t o  s u b o r d i n a t e  t h e  i n t e r e s t  i n

p r e s e r v i n g  c o n f i d e n t i a l  c o m m u n i c a t i o n s  t o  t h e  i n t e r e s t  i n

i d e n t i f y i n g  a n d  p r o s e c u t i n g  c h i l d  a b u s e r s ;  t h e r e f o r e ,  t h e  d e f e n d a n t

s u f f e r e d  n o  d e n i a l  o f  d u e  p r o c e s s  b y  t h e  m e r e  a p p l i c a t i o n  o f  t h e

s t a t u t e s  t o  h i s  c i r c u m s t a n c e s .

A c c o r d i n g  t o  S m i t h ,  t h e  s t r a t e g y  e m p l o y e d  b y  W a l k e r

v i o l a t e d  h i s  d u e  p r o c e s s  r i g h t s ,  i . e . ,  i n  a  d e l i b e r a t e  a t t e m p t  t o

e l i c i t  t h e  i n c r i m i n a t i n g  s t a t e m e n t s ,  W a l k e r  s t r o n g l y  e n c o u r a g e d

S m i t h  t o  s e e k  c o u n s e l i n g  k n o w i n g  t h a t  a n y  s t a t e m e n t s  h e  m a d e  t o  t h e

c o u n s e l o r  c o u l d  b e  u s e d  i n  a  s u b s e q u e n t  p r o s e c u t i o n .

W e  e m p h a s i z e  t h a t  t h e  c o u n s e l o r  h a d  a n  e t h i c a l  o b l i g a t i o n

t o  a d v i s e  S m i t h  a s  t o  t h e  l i m i t s  o f  c o n f i d e n t i a l i t y  i n  m a t t e r s

r e l a t i n g  t o  c h i l d  s e x u a l  a b u s e . 1 4   F a i l u r e  t o  d o  s o ,  h o w e v e r ,  d o e s

n o t  n e c e s s a r i l y  r e q u i r e  s u p p r e s s i o n  o f  t h e  d e f e n d a n t ’ s  s t a t e m e n t s ,

p a r t i c u l a r l y  w h e r e  t h e  s t a t e m e n t s  w e r e  m a d e  i n  a  n o n - c u s t o d i a l

s e t t i n g  t o  a  c o u n s e l o r  n o t  d i r e c t l y  c o n n e c t e d  t o  t h e  s t a t e .   S t a t e

v .  M o s h e r ,  7 5 5  S . W . 2 d  4 6 4  ( T e n n .  C r i m .  A p p .  1 9 8 8 ) .   F u r t h e r ,  t h e r e

i s  n o  e v i d e n c e  t h a t  W a l k e r  c o m m u n i c a t e d  w i t h  t h e  c o u n s e l o r  o r  i n

a n y  w a y  i n t e r f e r e d  t o  p r e v e n t  t h e  c o u n s e l o r  f r o m  i n f o r m i n g  S m i t h

t h a t  h i s  s t a t e m e n t s  t o  h e r  w e r e  n o t  c o n f i d e n t i a l .   A b s e n t  e v i d e n c e
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o f  i n t e r f e r e n c e  b y  a  s t a t e  a g e n t ,  w e  f i n d  n o  v i o l a t i o n  o f  d u e

p r o c e s s  i n  t h i s  c a s e .   

V

T o  s u m m a r i z e ,  w e  c o n c l u d e  t h a t  t h e  s t a t e m e n t s  b y  t h e

d e f e n d a n t  t o  t h e  c o u n s e l o r  w e r e  n o t  m a d e  i n  a  c u s t o d i a l -

i n t e r r o g a t i o n  s e t t i n g  t h a t  w o u l d  w a r r a n t  a  M i r a n d a  a d v i s e m e n t .

F u r t h e r ,  t h e  i n c r i m i n a t i n g  s t a t e m e n t s  w e r e  n o t  c o m p e l l e d  b y

i m p e r m i s s i b l e  t h r e a t s  o r  p r o m i s e s  o f  l e n i e n c y  s o  a s  t o  r e n d e r  t h e m

i n v o l u n t a r y .   M o r e o v e r ,  t h e  l e g i s l a t u r e  h a s  a b r o g a t e d  t h e

c o u n s e l o r - p a t i e n t  p r i v i l e g e  i n  c a s e s  o f  c h i l d  s e x u a l  a b u s e .

B e c a u s e  t h e r e  i s  n o  e v i d e n c e  t h a t  W a l k e r  p a r t i c i p a t e d  i n  t h e

c o u n s e l o r ’ s  d e c i s i o n  n o t  t o  a d v i s e  S m i t h  o f  t h e  a b s e n c e  o f

p r i v i l e g e ,  w e  f i n d  n o  d u e  p r o c e s s  v i o l a t i o n .   

C l e a r l y ,  s o c i e t y  h a s  a n  i n t e r e s t  i n  b o t h  t h e  s u c c e s s f u l

t r e a t m e n t  o f  c h i l d  s e x  a b u s e  p e r p e t r a t o r s  a n d  t h e  s u c c e s s f u l

p r o s e c u t i o n  o f  t h e s e  i n d i v i d u a l s .   T h u s ,  t h e r e  e x i s t s  a  n e c e s s a r y

t e n s i o n  b e t w e e n  t h e  t w o  i n t e r e s t s .   W h i l e  w e  h a r b o r  n o  d e s i r e  t o

u p s e t  t h e  d e l i c a t e  b a l a n c e  b e t w e e n  t h e s e  t w o  i n t e r e s t s ,  w e  a r e

c o n c e r n e d  t h a t  i n  t h e i r  a t t e m p t s  t o  s e r v e  b o t h ,  s t a t e  a g e n t s  m a y

u n w i t t i n g l y  c r e a t e  a  s i t u a t i o n  i n  w h i c h  n e i t h e r  i s  a c c o m p l i s h e d .

W e  d o  e x p r e s s  t h e  s t r o n g e s t  d i s a p p r o v a l  o f  a n y  p r a c t i c e

w h e r e b y  s t a t e  a g e n t s  e n c o u r a g e  s u s p e c t s  t o  s e e k  c o u n s e l i n g  f o r  t h e
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p u r p o s e  o f  e l i c i t i n g  i n c r i m i n a t i n g  s t a t e m e n t s  f o r  u s e  i n  a

s u b s e q u e n t  p r o s e c u t i o n .   W a l k e r ’ s  s t a t e m e n t s  t o  S m i t h  w e r e  o n  t h e

l i n e ,  b u t  d i d  n o t  c r o s s  i t .   

F o r  t h e  r e a s o n s  s t a t e d  h e r e i n ,  t h e  j u d g m e n t  o f  t h e  C o u r t

o f  C r i m i n a l  A p p e a l s  i s  a f f i r m e d .

    _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
    A D O L P H O  A .  B I R C H ,  J R . ,  C h i e f  J u s t i c e

C O N C U R :  D r o w o t a ,  A n d e r s o n ,  J J .
D I S S E N T I N G  I N  S E P A R A T E  O P I N I O N S :   R e i d ,  W h i t e ,  J J .


