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DI SSENTI NG OPI NI ON

di ssent because | cannot agree with the majority of ny

in holding that the erroneous jury instructions

constituted harm ess error. To the contrary, | conclude that the

i nstructions

were indeed harnful and nore probably than not

affected the jury’ s verdict.

errors.

In instructing the jury, the trial court conmmtted two

First, the trial court instructed the jury that the

mtigating circunstances had to be “proven.” Second, the court

identified the defendant as the party who had submitted certain

nonstatutory mtigating issues for the jury’ s consideration.

In State v. Odom we held that the trial court nust

initially determ ne whether the evidence proffered is relevant to

mtigation.

State v. Odom 928 S.W2d 18, 31 (Tenn. 1996). |If the

trial court concludes that a circunstance is mtigating in nature,

it nmust then determ ne whether the mtigating circunstance was

rai sed by the evidence. 1d. |If found to be raised by the evidence

and if the defendant specifically requests an instruction on that



circunstance, the trial court, as mandated by Tenn. Code Ann. § 39-
13-204(e) (1), nust include the mtigating circunstance in the jury

i nstructi ons.

In reviewing the trial court’s instructions in the case
under submission, it is abundantly clear to ne that the trial court
did not nake the requisite determ nations. By instructing the jury
that a mtigating circunstance nust be “proven,” the trial court,
in effect, restricted the jury's consideration of the nonstatutory
mtigating factors that may have been rai sed by the evidence: that
is, the instructions were likely to lead a juror to concl ude that
he or she shoul d not consider such mtigating circunstances unl ess

“proven.”

Tennessee Code Annot ated 8§ 39-13-204(e) (1) provides: "No
distinction shall be nade between mtigating circunstances as set

forth in subsection (j) and those otherw se rai sed by the evi dence

which are specifically requested . . . to be instructed to the
jury. ™ I nstructions nust be drafted so that the statutory
mtigating ci rcunst ances are i ndi stinguishable from the

nonstatutory mtigating circunstances. Odom 928 S.W2d at 32.

As to mtigating circunstances, the trial court

instructed the jury as follows:

In arriving at the punishnment, you,
the jury, shal | consi der, as
heretof ore indicated, any proven
mtigating circunmstances whi ch shal

include the followng . . . any
aspect of the Defendant's character
or record or any aspect of the



ci rcunst ances of t he of f ense
favorabl e to the defendant, which is
supported by the evidence.

In determning mtigating factors,
you are to consider the above. In
addition, the defense has submitted
the followng issues for your
consi derati on. They are to be
consi dered, if you believe they have
been proven and are mtigating or
favorable to the defense or reduce
hi s bl amewor t hi ness. (Enphasi s
added) .

| find this instruction contrary to the |egislative inperative. As

this Court expressed in Odom

t he | egi sl ature intended this
| anguage as a nandate to the trial
court to place all mtigating
circunmstances--statutory and
nonst at ut ory--on equal footing
before the jury. . . . [T]he trial

court is prohibited from revealing
tothe jury that a request was nade,
nor should the trial judge identify
the party(ies) naking the request.
Only strict adherence to the letter
and the spirit of the statute wll
permt the sentencing procedure to
attain that degree of integrity that
is legislatively intended.

Qdom 928 S.W2d at 31-32 (enphasis added). These jury

instructions clearly did not conformto the requirenents of the
statute. To reiterate, fromny review of the record in this case,
| concl ude that such errors were harnful and nore probably than not
affected the jury's verdict. Accordingly, | would reverse the
sentence of death and remand this cause for a new sentencing

heari ng.
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