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JUDGVENT OF TRI AL COURT AFFI RMED;
JUDGVENT OF COURT OF APPEALS
AFFI RVED; CASE REMANDED TO TRI AL COURT. REI D, J.
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This case presents for review the issue of whether, in
a tort action for personal injuries, an enployer’s workers’
conpensation i nsurance carrier is entitled to enforcenent of a
subrogation claimfor benefits paid to the enpl oyee, where at
trial, fault was attributed to the enpl oyee and to the enpl oyer.
The trial court allowed reinbursenment for the entire anount of
the benefits paid to the enployee and the Court of Appeals
affirmed. The judgnent of the Court of Appeals and the trial
court allow ng enforcenment of the subrogation claimpursuant to

Tenn. Code Ann. 8 50-6-112 (1991) is affirmed.

On Novenber 3, 1989, the plaintiff, Billy Castleman, an
enpl oyee of a subcontractor, Jack Castleman d/b/a J.E.C. Electric
Conpany, sustained a conpensable injury under the workers’
conpensation law, for which the general contractor’s workers
conpensation insurance carrier, Hartford Accident and |Indemity
Conmpany, paid the plaintiff benefits in the approxi mate anount of

$100, 000.

A tort action for personal injuries was filed by the
plaintiff against a third party, Ross Engineering, Inc., on
April 3, 1990. Hartford filed an intervening petition, asserting
a subrogation right and a lien pursuant to Tenn. Code Ann. 8§ 50-
6-112(c)(1)(1991) on any recovery by the plaintiff from Ross

Engi neeri ng.
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The case was tried on March 4, 1993, 10 nonths after

the rel ease of the decision in Mclntyre v. Balentine, 833 S. W2d

52 (Tenn. 1992).' The case was subnmitted to the jury on
instructions that fault could be apportioned anong the plaintiff,
Castl eman, the defendant, Ross Engi neering, and the enpl oyer,
J.E.C. Electric. The jury found damages of $I,500,000, and
attributed 68 percent of the fault to the defendant, 16 percent
of the fault to the plaintiff, and 16 percent of the fault to the
enpl oyer. The court entered judgnent agai nst Ross Engi neeri ng
for $1, 020,000, 68 percent of the $I,500,000. The plaintiff did

not appeal fromthe judgnent on the jury verdict.

On May 26, 1993, the plaintiff acknow edged ful
satisfaction of the judgnent, and the plaintiff received from
Ross Engi neering full paynent of the anmpbunt of the judgnent |ess
$100, 000, which was retained by consent pending resol ution of
Hartford s subrogation claim By order entered on July 7, 1995,
Hartford was awarded the $100, 000 cl ai med, |ess attorneys fees
and expenses incurred in pursuing the third-party claim a net

anmount of $68, 489.

On appeal to the Court of Appeals, the plaintiff
contested the subrogation award to Hartford, insisting that

Hartford s right to subrogation was conditioned on the

Yn Mclntyre v. Balentine, 833 S.W2d 52 (Tenn. 1992), the “all-or-
not hing rule of contributory negligence” was replaced with principles of
comparative fault so that “so long as a plaintiff’'s negligence remains |ess

than the defendant’s negligence the plaintiff may recover; in such a case
plaintiff’s damages are to be reduced in proportion to the percentage of the
total negligence attributable to the plaintiff.” [1d. at 57.
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plaintiff’s recovery of the danages for fault attributed to the
enpl oyer as well as fault attributed to Ross Engi neering. The
Court of Appeals rejected the plaintiff’'s contention and affirned

the trial court’s decision.

The plaintiff does not deny that Hartford has a
subrogation claimagainst the third party judgnent for the total
amount of workers’ conpensation benefits paid to the plaintiff.
Section 50-6-112 (1991) provides that when the injury conpensated
under the Wbrkers’ Conpensation Law was caused by the negligence
of a third party, the injured enpl oyee may pursue an action

against the third party.? Subsection (c)(1) provides as follows:

In [the] event of such recovery agai nst
such third person by the worker, or by those
to whom such worker’s right of action
survives, by judgnment, settlenment or
ot herwi se, and the enpl oyer’s maxi num
l[iability for workers’ conpensati on under
this chapter has been fully or partially paid
and di scharged, the enployer shall have a
subrogation |lien therefor against such
recovery, and the enployer may intervene in
any action to protect and enforce such lien.

The plaintiff insists, however, that the enforcenent of that

Z\When the injury or death for which conpensation is payable under the
Wor kers’ Compensation Law was caused under circunstances creating a | ega
liability against some person other than the enployer to pay damages, the
i njured worker, or such injured worker’'s dependents, shall have the right to
t ake conmpensation under such | aw, and such injured worker, or those to whom
such injured worker’s right of action survives at |aw, may pursue such injured
wor ker’'s or their remedy by proper action in a court of conmpetent jurisdiction
agai nst such other person.” Tenn. Code Ann. § 50-6-112(a)(1991).
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right is conditioned upon the enpl oyee, as the subrogor, being
“made whole.” The plaintiff defines “nade whole” as being able
to recover for all damages found by the jury except danages
representing fault attributed to him |In this case, recovery
meki ng the plaintiff whole would include the approximtely

$240, 000, 000 for damages attributed to the fault of the enployer,

J.E.C Electric.?®

Anal ysis of the plaintiff’s contention requires
consi deration of the plaintiff's alternative position, that this
is a transitional case (which previously has neant a case
conmmrenced before the opinion in MiIntyre was rel eased) in which
his rights should not be unfairly conprom sed by the adoption of
the principles of conparative fault. The Court has held that
“transitional case[s] . . . nust be tried according to the
principles of conparative fault to the extent that the
application of those principles [do] not inpose upon any party a

substantial injustice.” R dings v. Ralph M Parsons Co., 914

S.W2d 79, 80 (Tenn. 1996). The plaintiff asserts that in this
case, application of “post-MlIntyre” principles would work a
substantial injustice to him He relies upon the decisions in

Onens v. Truckstops of Anerica, 915 S.W2d 420 (Tenn. 1996) and

Ridings v. Ralph M Parsons Co., 914 S W2d 79 (Tenn. 1996).

% The exclusive remedy provision of the Workers’ Conpensation Act, Tenn
Code Ann. 850-6-108(a), elimnates any tort liability on the part of the
employer.” Ridings v. Ralph M Parsons Co., 914 S.W2d 79, 81, n. 2 (Tenn
1996) .
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The cases of Omens v. Truckstops of Anerica and Ri di ngs

v. Ralph M Parsons Co., illustrate the Court’s approach to

transitional cases. In Ovens v. Truckstops of Anerica, the case

had been pending for nore than three years when the opinion in
Mcintyre was rel eased. The plaintiff then sought to amend his
conplaint to add two additional alleged tortfeasors as

def endants; those parties clainmed that the plaintiff was barred
fromsuing themby the statutes of limtations. The Court noted
that “application of conparative fault principles in this case
would Iimt the plaintiff's recovery to that portion of the
damages corresponding to the fault attributable to [the
originally named defendant] w thout granting to the plaintiff the
benefit of other rights recognized in Mlintyre, and, therefore,
coul d i npose upon hima significant unfairness.” Oaens v.

Truckstops of Anerica, 915 S.W2d at 426. The Court held that

“fairness and efficiency nmust be the controlling principles in
adj udi cati ng those cases conmenced prior to the decision in
Mclntyre which cannot be conforned to all of the procedures
contenpl ated by the doctrine of conparative fault.” 1d. at 424.
The Court devised a renmedy to prevent injustice to the parties,
finding, “the equitable results contenplated by the doctrine of
conparative fault can be best acconplished in this case by not
relieving [the nanmed defendant] of the joint and several
liability which existed when the plaintiff’s cause of action
against [it] accrued, and by allow ng [the naned defendant] to
pursue its third-party clains against [the other two

tortfeasors].” 1d. at 434.
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In the case of Ridings v. Ralph M Parsons Co., the

tort defendants sought to assert as an affirnmative defense that
t he enpl oyer contributed to the enployee’s injuries. The

def endants argued that under Mlintyre, “fault can be attributed
to the enployer, and the liability of the defendants [coul d] be
decreased accordingly, without the inposition of liability upon

the enployer.” R dings v. Ralph M Parsons Co., 914 S.W2d at

81. Though Ridings was a transitional case,* the Court found

that “application of conparative fault principles to this case
requires no transitional procedure [because] the acts and

om ssions of an enployer covered by the worker’s conpensation | aw
neither enlarge nor limt the rights or liabilities of any party
to a tort action by an enpl oyee governed by the doctrine of
conparative fault.” 1d. at 80-81l. The Court concl uded that
“fault may be attributed only to those persons agai nst whomthe

plaintiff has a cause of action in tort.” 1d. at 81.

This holding was affirmed in Snyder v. LTG

Lufttechni sche GrbH, SSW2d _ (Tenn. 1997), where the Court

st at ed:

[ T] he enpl oyer cannot be found to
be the proxi mte, or l|legal, cause of the
plaintiff’s injuries because the enployer is
immune fromtort liability under Tenn. Code
Ann. 8 50-6-108(a). By enacting Tenn. Code
Ann. 8 50-6-108(a), the |egislature has
al ready determ ned that for policy reasons
the enpl oyer may not be the | egal cause of

“The conplaint in Ridings was filed over a year before the opinion in
Mcintyre was rel eased.
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the plaintiff’s injuries.

Id. at __ [slip op. at 11].
A review of the proceedings in this case shows that,
like in Ridings, the plaintiff’s rights have not been adversely
affected by the principles of conparative fault. The plaintiff,
because he was covered by the workers’ conpensation |aw, did not
have a right to sue his enployer in tort prior to or subsequent
to the adoption of conparative fault. See Tenn. Code Ann. § 50-
6-108(a). Hi s right to sue a third party tortfeasor was not
affected by the conparative fault requirenent that the jury
reduce the award against a third party tortfeasor by the percent
of the total fault attributed to the plaintiff. 1In fact, a
finding by the jury that he was partially at fault would have

precl uded any recovery by himprior to Mlntyre. See Mlintyre v.

Bal enti ne, 833 S.W2d at 54.

The only way in which the plaintiff’'s right to recover
has been affected adversely in this case was by the attribution
of a portion of the fault to the enployer. As discussed
previously, this issue was specifically resolved in R dings, an
opi nion which was rel eased after the trial in this case. Under
Ri dings, the trial court erred in instructing the jury that fault
could be attributed to the enployer, and the plaintiff would have
been entitled to relief fromthat error on appeal. However, the

plaintiff did not appeal, but instead accepted paynent of the
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j udgnment awar ded agai nst Ross Engi neering as satisfaction in ful
for his cause of action. O course, this Court cannot provide

relief for errors that are not preserved on appeal .

The deci sions governing the application of conparative
fault principles have sought to achieve fairness to the parties
within the constraints of statutory law providing immunity in

particul ar situations:

Limting the parties to whom fault may
be attributed to those subject to liability,
acconpl i shes the policy objectives of
fairness and efficiency. Since liability is
several and is in direct proportion to |egal
fault, each defendant will be liable only for
t he percentage of the damages caused by it.
Since fault is limted to the plaintiff and
t hose agai nst whomthe plaintiff has a cause
of action, the plaintiff is not denied the
right to recover those damages to which it is
entitled. However, the plaintiff wll bear
the loss for any liability that it fails or
is unable to assert and any judgment that
cannot be enforced.

Ridings v. Ralph M Parsons Co., 914 S.W2d at 83.

The plaintiff’s rights as they existed prior to the
rel ease of the decision in Mlntyre have not been adversely
affected by the adoption of the principles of conparative fault;
consequently, this is not a transitional case entitled to special

consi der ati on.

This conclusion also resolves the plaintiff’s primary
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contention, that the insurer is not entitled to enforce its right
of subrogation because the plaintiff has not been “nade whole.”
The plaintiff acknowl edges that Hartford has a subrogation claim
for benefits paid under the workers’ conpensation | aw but,
asserting principles of equitable subrogation,® insists that the
subrogation claimis not enforceable unless the enpl oyee has
recovered the full anmount of the damages not attributed to his

own fault.

The statute creating the subrogation clai mdoes not by
its terns condition the claimupon the enployee obtaining a full
recovery of damages sustained. The subrogation lien attaches to
“the net recovery collected” and secures the amount “paid” by the
enpl oyer or the amount of the enployer’s “future liability, as it

6

accrues.” It appears that, under the statute, the subrogation

Plaintiff relies primarily on rules set forth in Castleman Construction
Co. v. Pennington, 432 S.W2d 669 (Tenn. 1968).

®Tenn. Code Ann. § 50-6-112(c) provides:

(1) In [the] event of such recovery against such third person
by the worker, or by those to whom such worker’'s right of action
survives, by judgment, settlenment or otherwi se, and the enmployer’s
maxi rum liability for workers’ conpensation under this chapter has
been fully or partially paid and discharged, the enployer shal
have a subrogation lien therefor against such recovery, and the
enpl oyer may intervene in any action to protect and enforce such
l'ien.

(2) In the event the net recovery by the worker, or by those
to whom such worker’'s right of action survives, exceeds the amount
paid by the enployer, and the enployer has not, at the tinme, paid
and di scharged the enployer’s full maximum liability for workers
conmpensation under this chapter, the enployer shall be entitled to
a credit on the enployer’s future liability, as it accrues, to the
extent the net recovery coll ected exceeds the amount paid by the

empl oyer .

(3) In the event the worker, or those to whom such worker’s
right of action survives, effects a recovery, and collection
thereof, from such other person, by judgnment, settlement or
ot herwi se, without intervention by the enployer, the enployer

-10-
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lien attaches to any recovery fromthe tortfeasor “by judgnent,
settlement or otherwse.” [d. Consequently, even if under

equi tabl e principles of subrogation the enployer was not entitled
to assert the subrogation lien, the statute specifically creates

that right.

The record does not support the prem se on which the

plaintiff bases his argunent, that he has not been nade whol e.

Further, the plaintiff has asserted no basis on which the

subrogation claimcreated by statute should be deni ed.

The judgnent of the Court of Appeals is affirned.

The case is renmanded to the trial court.

Costs will be paid by the plaintiff.

Rei d, J.
Concur:

Anderson, C. J., Drowota, Birch,
and Hol der, JJ.

shal|l nevertheless, be entitled to a credit on the enployer’s
future liability for workers' conpensation, as it accrues under
this chapter, to the extent of the net recovery.
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