I N THE SUPREME COURT OF TENNESSEE

S FILED
September 28, 1998
STATE OF TENNESSEE, ) For Publication
) Cecil Crowson, Jr.
Appel | ee, ) Fil ed: Appellate Court Clerk
)
V. ) Madi son County
)
DENNI S KEI TH and ) Hon. Whit LaFon,
TI MOTHY COLLI NS ) Judge
)
Appel | ant s. ) No. 02-S-01-9604- CC- 00035

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority’s judgnment that
the search warrant was properly supported by affidavit. In my
view, an “affidavit” which does not show on its face that it was
sworn to is no affidavit at all. Rather, it is nerely an unsworn

writing.

The State attenpts to correct this deficiency by
subm tting proof that the supporting affidavit had been sworn. But
the fact remains that at the tine of the search, the search warrant
was not “supported by affidavit” as required by Tenn. Code Ann
8 40-6-103 (1997), nor “supported by oath or affirmation” as
required by the Fourth Amendnent to the United States Constitution.
| f the occupant of the subject property had inspected the warrant
as it was bei ng executed, he could have rightfully refused to all ow

the search. The constitutional right to so refuse an unreasonabl e



search should not be later extinguished sinply because the State

corrected its m stake after the fact.

The rule the majority promul gates today is closely akin
to the “good faith” exception to the exclusionary rule: as |long as
| aw enforcenent officers act honestly and reasonably, then the
fruits of their search will be admtted into evidence even though
the search warrant was not supported by probable cause. Uni t ed

States v. Leon, 468 U. S. 897, 104 S. Ct. 3405, 82 L. Ed.2d 677

(1984). We have not yet addressed the good faith exception in
Tennessee, and | am wary of even the slightest, albeit oblique,

nmovenment in that direction.

Therefore, | would follow Commpnwealth v. Dozier, 366

N.E.2d 1270 (Mass. App. C. 1977). In that case, a statute
required that the affidavit supporting the search warrant be sworn
before a justice, special justice, clerk, or assistant clerk.
Because the jurat was unsigned, the seized evidence was held

properly suppressed. 1d. at 1270.

In conclusion, this Court once stated:

The use of printed forns has
made the procurenent of a search
war r ant t he mer est formality,

consi dering t he f undament al
constitutional right which the
search invades. Certainly, this

Court can do no less than to require
that the few bl ank spaces be filled
in, and the other details of the
formality be carried out with care
and preci sion.



Everett v. State, 182 Tenn. 22, 28, 184 S.W2d 43, 45 (1944)

(finding an affidavit deficient because the nonth was omtted from

the date of the alleged offense). Because | adhere to this
principle, | must respectfully dissent from the nmmjority’s
deci si on. | would find it necessary to suppress the evidence

sei zed pursuant to this defective search warrant.
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