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We granted the appellants, CGeorge Ruff and Billy Joe
Smith, perm ssion to appeal and consolidated their cases to address
the validity of indictnents that failed to charge a specific
cul pabl e nental state. For the reasons set forth herein, under the

controlling case of State v. Hill, 954 S .W2d 725 (Tenn. 1997), we

hold that the indictnents are sufficient. Accordingly, the

convictions resulting fromthese indictnents are valid.

In addition to the above issue, each appellant raises a
separate second i ssue. Ruff contends that the testinony of a
Departnent of Human Servi ces (DHS) investigator concerning certain
statenents nade to her by the victimwas inadmssible. W find
t hat adm ssion of these hearsay statenents was error. However, in
light of the strength of the State's proof, this error does not

appear to have affirmatively affected the result of the trial.

Smth challenges the trial court's denial of a notion
requesting an ex parte hearing to establish his particularized need
for access to a psychiatric expert. W find no error. I n
consideration of our holdings on these respective issues, the
judgnments entered by the trial courts and sustai ned by the Court of

Crimnal Appeals are affirnmed

Because the issues before us are questions of |aw, our

review is de novo. State v. Davis, 940 S.W2d 558, 561 (Tenn

1997). First, Ruff contends that the conviction for aggravated
sexual battery is void because the indictnent failed to charge a
cul pabl e nental state. This issue was first raised by Ruff in his

application for permssion to appeal to the Court under Tenn. R



App. P. 11. Def enses based on defects in the indictnent are
usually foreclosed if not raised prior to trial; however, a court
may notice at any tine during the pendency of the proceedings the
defense that the indictnent fails to showjurisdiction or fails to
charge an offense. Tenn. R Crim P. 12(b) and (f). Ruff asserts
that the om ssion fromthe indictnment of the cul pable nental state
deprived the trial court of “an essential jurisdictional elenent

wi t hout which there can be no valid prosecution.”

The indi ctnment against Ruff states:

GEORCGE ANTHONY RUFF, on the 27th day of March,
1991, in Blount County, Tennessee, and before
the finding of this indictnment, did unlawfully
engage i n sexual contact with [A K ],?! a person
less than thirteen (13) years of age, in
viol ati on of Tennessee Code Annot at ed, Section
39-13-504, all of which is against the peace
and dignity of the State of Tennessee.

The aggravated sexual battery statute, Tenn. Code Ann. 8§ 39-13-504
(1991), does not describe a culpable nental state. It sinply
defines aggravated sexual battery as “unlawful sexual contact”
acconpani ed by certain aggravating circunstances. However, the
definition of “sexual contact” in Tenn. Code Ann. § 39-13-501(6)

(1991) does describe the cul pable nental state:

(6) “ Sexual contact” i ncludes the
intentional touching of the victims, the
defendant’s, or any other person’s intimte
parts, or the intentional touching of the
clothing covering the imediate area of the
victims, the defendant’s, or any other
person’s intimate parts, if that intentiona
touchi ng can be reasonably construed as being
for the purpose of sexual ar ousal or
gratification; .

'Due to the age of the victimand the nature of the offense, we
identify the victimby initial only.
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Thus,

to establish the offense of aggravated sexual battery,
perpetrator nust have acted with intent.
In Hll, a defendant convicted of aggravated

t he

rape

insisted that the omssion of a culpable nmental state from the

i ndi ctment rendered his conviction invalid. W rejected HIl’s

argunent and established the follow ng rule:

for offenses which neither expressly require
nor plainly dispense with the requirenment for
a cul pable nental state, an indictnment which

fails to allege such nental state wll

be

sufficient to support prosecuti on and

conviction for that offense so | ong as

(1) the | anguage of the indictnent
i's sufficient to nmeet t he
constitutional requirenents of
notice to the accused of the charge
against which the accused nust
def end, adequate basis for entry of
a proper judgnent, and protection
from doubl e j eopardy;

(2) the formof the indictnent neets
the requirenments of Tenn. Code Ann.
8§ 40-13-202; and

(3) the nmental state can be
|l ogically inferred fromthe conduct
al | eged.

954 S.W2d at 726-27.

sexual

Li ke the aggravated rape statute in HIl, the aggravated

battery statute in Ruff’s case does not expressly require a

cul pable nmental state. Rather, one nust ascertain the requisite

nment al

39-13-501, found in the sane chapter.

state by referring to the definitions in Tenn.

Code Ann. §

The sole distinctionin Hll



is the fact that a different provision supplied the nental state.?
This distinction is not pertinent here. Therefore, we find Hil

conpl etel y anal ogous and applicable to the case under subm ssion.

Applying the three prongs of HIl, we first find that the
specific reference to the statute prohibiting aggravated sexua
battery placed Ruff on sufficient notice of the offense with which
he was charged. Likew se, the | anguage of the indictnent provided
the trial court with anple infornmation upon which to base a proper
judgnment and to protect Ruff from reprosecution for the sane
of fense. Second, the | anguage was cl ear and concise. It net the
requirenents of form outlined in Tenn. Code Ann. 8§ 40-13-202
(1990).°3 Third, in HIl we determined that recklessness,
knowl edge, or intent may be inferred fromthe conduct alleged in
t hat case--unl awmful sexual penetration. 1d. at 729. Simlarly, we
determ ne here that the intentional nature of aggravated sexua
battery nmay be inferred from the conduct alleged in the
i ndi ct ment --unl awf ul sexual contact. Therefore, the indictnent
agai nst Ruff clearly satisfies the requirenents set forth in Hll,

and the conviction based on it is valid.

’Because the statute in Hll neither expressly required nor
plainly dispensed with the requirenent of a cul pable nental state,
Tenn. Code Ann. 8 39-11-301(c)(1991) supplied the requisite nental
state: “intent, know edge or recklessness.”

3Tennessee Code Annotated 8§ 40-13-202 (1990) provides that an
i ndi ct ment nust:

state the facts constituting the offense in ordinary and
conci se | anguage, wi thout prolixity or repetition, in such
a manner as to enable a person of comon understanding to
know what is intended, and with that degree of certainty
which will enable the court, on conviction, to pronounce
t he proper judgnent;



Next, we address Ruff's contention that the adm ssion of
the victims hearsay statenents to the DHS i nvestigator was plain
error requiring a new trial. Juanita Flynn, an investigator for
the DHS, testified as to the details of her interview with the
victimon April 2, 1991. Referring to her notes, Flynn testified
that the victimtold her that the defendant had touched her on her
private parts sonme twenty tinmes. Flynn gave explicit details of
sonme of the alleged incidents. Ruff’s counsel objected twice to
this testinony, first because Flynn was “testifying from her
notes,” and second because Flynn was describing alleged incidents
of sexual abuse which had not been charged. The trial court

overrul ed both objections.

In the Court of Crimnal Appeals, Ruff challenged only
the fact that Flynn used her notes to testify. A mgjority of the
court ruled that Flynn properly referred to the notes, pursuant to
Tenn. R Evid. 803(5), in order to refresh her nenory. Judge Wade
di ssented, finding that Flynn's testinony was i nadm ssi bl e hear say
and that its adm ssion was plainly erroneous under Tenn. R Crim

P. 52(b). Ruff has now adopted Judge WAade's position.

In State v. Livingston, we held that “in cases where the

victimis a child, neither the fact of the conplaint nor the
details of the conplaint to a third party is adm ssible under the
fresh-conplaint doctrine.” 907 S.w2d 392, 395 (Tenn. 1995).
Mor eover, because a prior conplaint constitutes hearsay, it is not
adm ssi bl e as substantive evidence unless it satisfies sone hearsay
exception, and it is not adm ssible as corroborative evidence
unless it satisfies the prior consistent statenment rule. 1d. at

395, 398. In this case, the DHS investigator related the victins



statenents concerning sexual acts commtted upon her by the

def endant . This was hearsay not adm ssible under any hearsay
exception. Therefore, the admssion of Flynn's testinony was
error.

The remaining question is whether adm ssion of this
testinony constitutes reversible error. In this case, the jury
heard substantial testinmony fromboth the victimand the victinis
sister, who witnessed the specific incident for which Ruff was
charged. The victimtestified that in |late March 1991, Ruff cane
into the bedroom where she was in bed with her twelve-year-old
sister. He reached under the covers and touched her on her | ower
private parts and her breasts. Wen the victinis sister got out of
bed and went into another room he then got into bed with the
vi cti mand began touchi ng her again. The victinis sister testified
that she saw Ruff’s hand noving under the covers on her sister.
She knew his hand was underneath the victinm s clothes because she

could hear the panty elastic pop.

Considering this evidence and the entire record, we
cannot find that the adm ssion of the hearsay nore probably than
not affected the judgnent or would result in prejudice to the
judicial process. Tenn. R App. P. 36(b). Nor can we find that
the error affirmatively affected the result of the trial on the

nmerits. Tenn. R Crim P. 52(a); Livingston, 907 S.wW2d at 399.

Accordingly, in light of the strength of the State's case agai nst
Ruff, we affirm the judgnment of the Court of Crimnal Appeals

uphol di ng the conviction.



W nove now to an analysis of the indictnents agai nst
Billy Joe Smth charging aggravated kidnaping, two counts of
aggravat ed rape, and the aiding and abetting of aggravated rape.*
Smth chall enged the indictnents for the first tine in the Court of
Crimnal Appeals, where he argued that the indictnents were
defective because they omtted the cul pable nental state. The
Court of Crimnal Appeals found it appropriate to consider the
i ssue under Tenn. R App. P. 13(b), which requires sua sponte
consideration of the subject-matter jurisdiction of a trial or
appel l ate court. The court then rejected Smth' s argunent, finding

the convictions valid under H I, 954 S W2d 725.

The indictnent charging Smth wth aggravated ki dnapi ng

provi ded:

that BILLY JOE SM TH and TERRY DEAN SNEED, on
or about the 29th day of Novenber, 1992, in
the County [Carter] and State aforesaid, and
before the finding of this Indictnment, did
unl awful Iy renove Karen Rios fromher place of
enpl oynment, so as to substantialy [sic]
interfere with Karen Rios’ liberty, while the
said BILLY JOE SM TH and TERRY DEAN SNEED wer e
armed with a deadly weapon, to-wit: a Knife,
in violation of Section 39-13-304 of the
Tennessee Code Annotated, all of which is
agai nst the peace and dignity of the State of
Tennessee.

Unli ke the aggravated rape statute in Hill, the aggravated
ki dnapi ng statute, Tenn. Code Ann. 8 39-13-304 (1991), refers to a

cul pabl e nental state by defining ki dnaping as “fal se i npri sonnent,

‘Smth was al so charged and convicted of aggravated robbery,
but he has not chall enged that count in this appeal.
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as defined in 8 39-13-302,” acconpanied by certain aggravating
ci rcunstances. Section 39-13-302 (1991), in turn, defines false
i nprisonnent as the know ng renoval or confinenent of another,
unlawful ly, so as tointerfere with the person’s liberty. W think
that the reasoning in HIll applies with even greater force here
because the nental state was provided by the statute cited in the
i ndi ctment, thereby placing Smth on notice that know edge is an

el ement of the offense.

Applying the first H Il prong, we find that both Smith
and the trial court were placed on sufficient notice of the offense
upon whi ch a judgnment would be entered. |In addition, the | anguage
was anple to provide protection fromreprosecution for this sane
of fense. Under the second Hill prong, we find that the formof the
indictnment net the statutory requirenments of Tenn. Code Ann. § 40-
13-202. Under the final H Il prong, we conclude that the requisite
mental state, know edge, is easily inferable from the conduct
alleged in the indictnent--the unlawful renpoval of a person while
armed with a deadly weapon. In short, the |anguage of this count
of the indictnment charging aggravated Kkidnaping was |egally
sufficient under the H 1l criteria; the judgnent of conviction is

val i d.

The final Hll issue concerns the validity of the
convi ctions entered agai nst Smth pursuant to indictnents chargi ng
two counts of aggravated rape and one count of aiding and abetting
aggravated rape. The two counts of aggravated rape both provided:

that BILLY JOE SM TH heretofore, to wit, on or

about the 29th day of Novenber, 1992, in the

County aforesaid, and before the finding of
this indictnent, did wunlawfully sexually



penetrate Karen Rios, by forcing her to have
sexual intercourse with him while the said
BILLY JOE SMTH was arned with a deadly
weapon, to-wit: a knife, and did thereby cause
bodily injury to the said Karen Rios, and
further, the said BILLY JOE SMTH, was aided
or abetted in commtting this aggravated rape
of Karen Rios by another person, Terry Dean
Snead, ® contrary to Tennessee Code Annot at ed,
39-13-502, and against the peace and dignity
of the State of Tennessee.

The indictnent for aiding and abetting aggravated rape provided:

that TERRY DEAN SNEAD, on or about the 29th
day of Novenber, 1992, in the County aforesaid
and before the finding of this indictnent, did
unl awful Iy sexually penetrate Karen R os, by
forcing her to have sexual intercourse wth
hi mwhil e the said TERRY DEAN SNEAD was ar ned
with a deadly weapon, to-wit: a knife and did
t hereby cause bodily injury to the said Karen
Ri os, and further, the said TERRY DEAN SNEAD
was aided and abetted in commtting this
aggravated rape of Karen R os by another
person, Billy Joe Smth, contrary to Tennessee
Code Annotated, 39-13-502, and against the
peace and dignity of the State of Tennessee.

(Enphasi s added). Because these counts involve charges of
aggravat ed rape under the Crimnal Sentencing Reform Act of 1989,

our analysis is directly controlled by HII.

The indictnent in HIl stated that the defendant “did

unlawful ly sexually penetrate [the victin] a person |less than

thirteen (13) years of age, in violation of Tennessee Code
Annot ated 39-13-502, . . . .” W found this | anguage sufficient to
support the indictnent and subsequent conviction. ld. at 729.

Here, these three counts expressly refer to Tenn. Code Ann. § 39-

13-502. In addition, the cul pable nental state is even nore easily

"W note that this name is spelled “Sneed” in the indictnent
for aggravat ed ki dnapi ng. W cannot ascertain the correct spelling.
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I nferable fromthe present indictnents because of the references to
force and use of a deadly weapon. Consequently, the indictnments
char gi ng aggravat ed rape and the ai di ng and abetting of aggravated
rape are clearly sufficient, and the judgnents of conviction based

upon those indictnents are valid.

By this ruling we wish to make clear that the Court has
rel axed the strict pleading requirenents of common law.® As we
noted in Hll, “the purpose for the traditionally strict pleading
requi rement was t he exi stence of common | aw of f enses whose el enents
were not easily ascertained by reference to a statute. Such conmon
| aw offenses no |onger exist.” Id. at 728. Thus, where the
constitutional and statutory requirenents outlinedinHlIll are net,
an indictnent which cites the pertinent statute and uses its

| anguage wil|l be sufficient to support a conviction.

Finally, we address Smith's contention that the trial
court erred by denying himan ex parte hearing on the issue of his
need for a psychiatric expert. On Decenber 31, 1992, prior to

trial and pursuant to Smth's notion, the trial court ordered Smth

°ln State v. Hughes, 212 Tenn. 644, 371 S. W 2d 445 (1963), this
Court upheld the dism ssal of an indictnent that charged that the
defendant “did drive a notor vehicle upon a public highway of

Davi dson County . . . in wilful or wanton disregard for the safety
of persons or property upon said highway, by driving said vehicle to
his left across a yellow stripe in said highway.” [1d. at 646, 371

S.W2d at 446. The Court held that the | anguage of the indictnent
failed to charge an offense because it was not always unlawful to
drive to the left of the yellowstripe. 1d. at 648, S.W2d at 447.
The hol di ng was t hus even though the statute in question, Tenn. Code
Ann. 8§ 59-858 (1955)(the reckless driving statute), prohibited
driving a notor vehicle in wlful or wanton di sregard for the safety
of persons or property. To the extent Hughes can be read to
conflict with the principles of HIlIl, it is overruled.
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to undergo a nental evaluation at the Watauga Mental Health Center
for the purpose of determining (1) his sanity at the tine of the
of fense, and (2) his conpetency to stand trial. Jerry Matthews,
Ph.D., evaluated the defendant for the Wtauga Mental Health
Center. He recommended further evaluation at M ddle Tennessee
Mental Health Institute (MIVHI ). The staff at MIMH observed and
exam ned Smth between March 31, 1993,and April 29, 1993. They
concluded that Smth was conpetent to stand trial and sane at the
time of the offenses. Their report noted their conclusions that
Smith malingered and attenpted to give an inpression that he was

mentally ill.

I n August 1994 another staff menber from the Watauga
Mental Health Center, Richard Kirk, examned Smith at the Unico
County Jail. Kirk had access to the report fromMIVH at the tine
he exam ned the defendant. He concurred in MIMH 's findings and

concl uded that Smth was nalingering.

Two days before trial was to begin, Smth s counsel filed
a notion requesting an i ndependent psychiatric evaluation.” In the
notion, counsel alleged that the initial report from Matthews was
evi dence that sanity was a significant factor in Smth’s defense.
He sought funds to enpl oy an i ndependent psychiatrist to conduct an
exam nation and to assist in the evaluation, preparation, and

presentation of the defense of insanity. The notion was heard and

‘On Septenber 9, 1994, Smith apparently filed a notion seeking
an i ndependent psychiatric evaluation. Neither the notion nor the
result of the proceedings on Septenber 9 is in the record, although
the trial court referred tothemin alater proceeding. During that
| ater proceeding, Smith's counsel told the court he was going to
file a nmotion for further evaluation. Such notion was actually
filed on January 3, 1995, two days before the trial was scheduled to
begi n.
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denied on the first day of trial. The trial court denied the
notion on the grounds that Tenn. Code Ann. § 40-14-207 (Supp.
1994),8 governing expert services in capital cases, applied to
capital cases only. Further, the court noted that Smith had
al ready been eval uated and was found conpetent to stand trial and

sane when the offenses were conmitted.

In State v. Barnett, 909 S.W2d 423 (Tenn. 1995), this

Court held that due process may require the provision of expert
assi stance to an indigent defendant in a non-capital case. I n
Barnett, we established the standard for ascertaining when such
assi stance is necessary. First, we determ ned when an ex parte
hearing is required on the issue of expert assistance: “when an
i ndi gent defendant, in a witten sealed notion to the trial court
al | eges particular facts and circunstances that raise the question
of the defendant’s sanity.” 1d. at 429-30. Next, we detern ned

when a state-funded psychiatric expert is required:

[ Bl efore an indigent defendant is entitled to
t he assistance of a state-funded psychiatric
expert, the defendant nust nmake a threshold
showi ng of particularized need. To establish
particul ari zed need, the defendant nust show
that a psychiatric expert is necessary to
pr ot ect hi s ri ght to a fair trial.
Unsupported assertions that a psychiatric
expert is necessary to counter the State's
proof are not sufficient. The defendant nust

8Tenn. Code Ann. 840-14-207(b) (Supp. 1994) provides in part:

(b) In capital cases where the defendant has
been found to be indigent by the court of
record having jurisdiction of the case, such
court in an ex parte hearing my in its
di scretion determne that investigative or
expert services or other simlar services are
necessary to ensure that the constitutional
rights of the defendant are properly protected.

13



denonstrate by reference to the facts and
circunstances of his particular case that
appointnment of a psychiatric expert is
necessary to insure a fair trial. Wether or
not a defendant has nade t he t hreshol d show ng
is to be determ ned on a case-by-case basis,
and in determning whether a particularized
need has been established, a trial court
shoul d consider all facts and circunstances
known to it at the time the notion for expert
assi stance i s made.

Id. at 431. Absent an abuse of discretion, the trial court’s

ruling on the necessity for an expert will be upheld. [d.

Applying the foregoing to this case, we agree with the
Court of Crimnal Appeals that the trial court did not abuse its
discretion in denying Smth's request for appointnent of a
psychiatric expert. Li ke the defendant in Barnett, Smth had
already received a full psychiatric evaluation at State expense.
Apparently, his dissatisfactionwith the results of that eval uation
pronpted hi mto request anot her eval uati on. However, he has fail ed
to make the required threshold showi ng of particularized need for
the additional psychiatric assistance he sought. Smth' s counse
di d not advise the trial court of any evidence he planned to adduce
fromSmth s famly, nor did he articul ate any other particul ari zed
need for another evaluation. As the Court of Crimnal Appeals
explained, he sinply argued that the MMH’'s reports were
i nconsi stent and invalid, and that he needed anot her evaluation in

order to determne if the tests given by MIVH were valid.

Courts are not required to find the defendant an expert

who wi Il support his theory of the case. See Ake v. Cklahoma, 470

UusS 68 83 105 S. . 1087, 1096, 84 L. Ed.2d 53, 66 (1985);

Barnett, 909 S.wW2d at 431. This is apparently what Smth is
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attenpting to acconplish. Accordi ngly, based on the facts and
ci rcunst ances before it, the trial court did not err in denying

Smith's notion for expert assistance.®

In conclusion, the indictnents in these cases are
sufficient, and the convictions based thereon are valid. Moreover,
there is no nerit to the secondary evidentiary and procedura
i ssues raised by the appellants. The judgnents of conviction

entered agai nst both appellants are accordingly affirmed.

ADCLPHO A. BIRCH, JR., Justice
CONCUR:
Ander son, C. J.

Dr owot a, Hol der, JJ.
Reid, J., not participating

e note that, in the Court of Crimnal Appeals, Snith
chal | enged the denial of his notion for an independent psychiatric
eval uation. Before this Court, however, he challenges the |ack of
an ex parte hearing regarding the need for an evaluation, citing
Barnett as support. Because Smith's trial was held in January 1995,
and Barnett was not published until Novenber 1995, neither Smth nor
the trial court had the benefit of its guidance. It is not
surprising, then, that Smth did not request an ex parte hearing, as
required by Barnett, until he made his application to appeal to this
Court. We find that the ultimte issue is whether Smth showed a
particul ari zed need for a psychiatric expert. He failed to do so.
Thi s question having been decided to his detrinment, the prelimnary
I ssue of denial of an ex parte hearing is of no consequence.
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