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This is a nedical nmal practice case in which the plaintiff,
Barbara Wiite, admnistratrix of the estate of her deceased husband,
Earl R Wite, appeals fromthe Court of Appeals’ decision to reverse
the trial court’s denial of a notion for sunmmary judgnment for the
defendant, Dr. WIlliamH Lawence. The issues to be decided are
whet her the decedent’s suicide was a supersedi ng, intervening cause,
t her eby precluding recovery agai nst the defendant as a matter of | aw,
and whet her the decedent’s suicide may be considered in determ ning

the fault of the defendant under Mclintyre v. Balentine, 833 S.W2d 52

(Tenn. 1992). The conclusions are that the decedent’s act of suicide
was not a superseding, intervening cause of death as a matter of | aw,
but a question of fact to be resolved at trial, and the decedent’s
intentional act of commtting suicide may not be considered in

assessing fault against the defendant.

The decedent, Earl R White, was 55-years-old at the tine

of his death. He was addicted to al cohol and suffered from severe
depression. 1In 1990, the decedent began seeing the defendant, Dr.
WIlliamH Lawence, an osteopathic physician wwth a famly practice,
for a variety of ailnents, including bronchitis, high blood pressure,
and back and el bow probl ens. The defendant was aware throughout his
treatnent of the decedent that he consuned al cohol to excess. The
def endant testified that the decedent was “pretty nmuch” intoxicated
whenever he saw him and that the decedent’s “perception, conception,

under st andi ng and everything was altered” by al cohol. The defendant



10

11

12

13

14

15

16

17

18

19

20

21

22

was al so aware that the decedent suffered from severe depression

When asked about the nature of the decedent’s depression, the

def endant stated that the decedent “didn’t have any desire to live.”
The decedent inforned the defendant of this fact “two or three
different tinmes.” The defendant felt that the decedent was a “likely
candi date” for suicide. He repeatedly encouraged the decedent to see

a psychiatrist, but w thout success.

After determning in 1990 that the decedent’s liver and
pancreas had been danaged by his excessive consunption of al cohol,
t he defendant referred himto another physician for specialized
treatnent, but the defendant continued to treat the decedent for

various ailnments until his death on July 14, 1993.

In May or June 1993, the decedent’s wife, Barbara Wite,
di scussed with the defendant the decedent’s excessive consunption of
al cohol and the effect it was having on his health. The defendant
gave the plaintiff a prescription for Disulfiram comonly known as
“ Ant abuse,” to discourage the decedent fromdrinking.® According to
Ms. Wiite, the defendant instructed her to grind the nedication and
surreptitiously place it in the decedent’s food. She followed the

defendant’s instructions and secretly adm nistered the nedication to

'Ant abuse is a prescription medication which produces a sensitivity to
al cohol, such that a person consum ng even small quantities of alcoho
receives a highly unpl easant reaction. Antabuse plus alcohol, even in small
ampunts, produces the followi ng reactions: flushing, throbbing in the head
and neck, throbbing headache, respiratory difficulty, nausea, copious
vom ting, sweating, thirst, chest pain, palpitation dyspnea, hyperventil ation
tachycardi a, hypotension, syncope, nmarked uneasi ness, weakness, vertigo
bl urred vision, and confusion. In severe reactions there nmay be respiratory
depression, cardiovascul ar coll apse, arrhythm as, nmyocardial infarction, acute
congestive heart failure, unconsciousness, convul sions, and death
Physician’s Desk Reference 3008 (52d ed. 1998).
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t he decedent. Soon thereafter

on July 13, 1993, the decedent

conplained to his wife of a headache and feeling cold. She testified

that he did not appear to have been dri nking.

foll owi ng day, July 14, 1993,

enmergency room at Vall ey Regional Hospital

However, on the

t he decedent went alone to the

i n Canden, conpl ai ning of

hot flashes and pain. The energency roomrecords indicate that the

decedent’s breath snell ed of al cohol.

report, the decedent was under

cooperative and consci ous.

“noderate distress,”

According to an assessnent

but was fully

Si nce the decedent did not know that he

had taken Antabuse, he did not advise the emergency room personnel of

that fact. He was diagnosed as suffering fromheat exhaustion and

di scharged. He left wal king under his own power.

t he decedent conmm tted suicide by shooting hinself i

pi stol.

Four hours | ater,

n the head with a

In response to the plaintiff’s allegations that the

decedent’ s death was caused by the defendant’s negligence, the

def endant asserted in his answer that the decedent’s “conparative

negl i gence woul d bar any recovery.”

notion for summary judgnent,
sui ci de was the superseding,

recovery as a matter of |aw

In response to the notion,

affidavit of Dr. J. Kirby Pate,

The defendant also filed a

asserting that the decedent’s act of

I nterveni ng cause of death barring

a psychiatrist,

the plaintiff filed the

in which Dr. Pate

opi ned that the defendant’s “covert adm nistration of [Antabuse] to

an actively drinking person,

al coholic or

ot herw se,

is entirely
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i nappropriate, violates the standard of care, and is dangerous to the
poi nt of recklessness.” Dr. Pate also stated that the use of

Ant abuse required the informed consent of the patient, and further,
that “[i]t was reasonably foreseeable for Dr. Lawence to realize
that secretly prescribing Antabuse to an al coholic and depressed
patient under his care and control would cause severe physical
synptons, which is a ngjor risk factor for suicide.” Dr. Pate
concluded that “[t]he covert prescription and i nappropriate
instructions for the use of [Antabuse] by Dr. Lawence in the
treatment of M. Wite probably caused [his] suicide death, since M.

VWhite was suffering fromchronic al coholismand depression. . . .~

The plaintiffs also submtted the affidavit of Dr. Mirray
W Smith, who was the nedical director of the Baptist Hospital Drug
and Al cohol Recovery Center in Nashville. Dr. Smth, like Dr. Pate,
stated that the defendant shoul d have reasonably foreseen that
secretly prescribing and adm ni steri ng Antabuse to an al coholic and
depressed patient woul d cause severe physical problens and lead to
the suicide of the patient. Dr. Smth opined that “the inappropriate
prescription and instructions for the use of Antabuse by Dr. Law ence
in the treatment of M. Wite caused the suicide death from
depression, occurring as a side effect of the Antabuse.” Dr. Smth
further testified that Dr. Lawence owed a duty of care to the
decedent not to adm ni ster Antabuse wi thout the patient’s full
know edge, to warn the decedent of the Antabuse-al cohol reaction,
caution himagai nst drinking while taking the drug, and nake him

fully aware of possible consequences, including the fact that
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reactions may occur with al cohol up to 14 days after ingesting

Ant abuse. The defendant did not file any affidavits of experts in

response to the affidavits of Drs. Pate and Smith subnmitted by the

plaintiff.

The trial court denied the defendant’s notion for summary

judgnment. The court found there were disputed issues of nmateri al

fact regardi ng whether the decedent’s act of suicide constituted a

supersedi ng, intervening cause of death. The defendant then filed a

notion for an interlocutory

with the foll ow ng expl anati

The court is

appeal, which the trial court granted

on:

led to exercise its discretion

in favor of permtting an interlocutory appeal

because the court

has di stingui shed this case

fromthe long |line of Tennessee cases .

hol di ng that sui ci
the nature of his
i nt erveni ng, proxi

de by a person who under st ands
or her act is an independent,
mat e cause in a non-custodi al

setting as a matter of |aw.

It is the opi

nion of this court that this

case represents a case of first inpression in
Tennessee because this case involves allegations
t hat the defendant doctor surreptitiously
prescribed a drug for the plaintiff’s decedent

whi ch, because of
to conmt suicide.

its effects on him caused him

The Court of Appeals reversed and granted summary judgnent

to the defendant.
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Summary judgnent is appropriate only if the noving party
is entitled to judgnent as a matter of law Tenn. R Cv. P. 56.083;

Byrd v. Hall, 847 S.W2d 208, 210 (Tenn. 1993). The party noving for

summary judgnent has the burden of denobnstrating that no genui ne
i ssue of material fact exists, id. at 210, and this Court nust review

the record without a presunption of correctness supporting the trial

court’s judgnment. Robinson v. Oner, 952 S.W2d 423, 426 (Tenn.

1997); Bain v. Wells, 936 S.W2d 618, 622 (Tenn. 1997). The Court

must view the evidence in the |ight nost favorable to the nonnoving
party, draw all reasonable inferences in her favor, and discard al
countervailing evidence. Byrd, 847 S.W2d at 210-11. Only if the
facts and conclusions to be drawn fromthe facts permt a reasonable
person to reach only one concl usion should sunmary judgnent be
granted. Robinson, 952 S.W2d at 426; Bain, 936 S.W2d at 622;

MCdung v. Delta Square Ltd. Partnership, 937 S.W2d 891, 894 (Tenn.

1996) .

The first issue to be considered is whether the act of
sui cide by the decedent forecl oses recovery agai nst the defendant as
a matter of law. The defendant is not precluded fromraising the
decedent’ s intentional act of suicide to defeat one or nore of the

el ements of the plaintiff’s negligence cause of action. See Turner

v. Jordan, 957 S.W2d 815, 823 (Tenn. 1997) (“[A] negligent defendant
may, of course, raise a third party’s intentional act to refute

el enments of the plaintiff’s claimsuch as duty and causati on.
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."). Thus is presented the first issue in this case, which is
whet her the decedent’s act of suicide constitutes an intervening

cause, breaking the chain of proximte, or |egal, causation.

A cl ai mof negligence requires proof of each of the
followng elenents: a duty of care owed by the defendant to the
plaintiff; conduct falling below the applicable standard of care that
anounts to a breach of that duty; an injury or |oss; cause in fact;

and proximate cause. MCdung v. Delta Square Ltd. Partnership, 937

S.W2d 891, 894 (Tenn. 1996); MCall v. Wlder, 913 S.W2d 150, 153

(Tenn. 1995). The focus in this case is on the |ast el enent --
proxi mate causation. The Court recently discussed the nature of

proxi mate causation by contrasting it with causation in fact:

The distinction between cause in fact and
proxi mate, or legal, cause is not nerely an
exercise in semantics. The terns are not
i nt erchangeabl e. Al though both cause in fact and
proxi mate, or |egal, cause are el enents of
negli gence that the plaintiff nust prove, they
are very different concepts. Cause in fact
refers to the cause and effect relationship
bet ween the defendant’s tortious conduct and the
plaintiff’s injury or loss. Thus, cause in fact
deals with the “but for” consequences of an act.
The defendant’s conduct is a cause of the event
if the event would not have occurred but for the
conduct. In contrast, proximte cause, or |egal
cause, concerns a determ nation of whether |egal
liability should be inposed where cause in fact
has been established. Proximate or |egal cause is
a policy decision nmade by the | egislature or the
courts to deny liability for otherw se actionabl e
conduct based on considerations of |ogic, common
sense, policy, precedent and ‘our nore or |ess
i nadequately expressed ideas of what justice
demands or of what is adm nistratively possible
and convenient.” (Citations omtted).
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Snyder v. LTG Lufttechnische GWH, 955 S.W2d 252, 256 n. 6 (Tenn.

1997). See also Kilpatrick v. Bryant, 868 S.W2d 594, 598 (Tenn.

1993) .

As pointed out by the defendant, an independent intervening
cause breaks the chain of proximate causati on and thereby precludes
recovery. The lawis equally clear, however, that “[a]n intervening
act, which is a nornmal response created by negligence, is not a
supersedi ng, intervening cause so as to relieve the original
wrongdoer of liability, provided the intervening act could have
reasonably been foreseen and the conduct [of the original wongdoer]

was a substantial factor in bringing about the harm” Md enahan v.

Cool ey, 806 S.W2d 767, 775 (Tenn. 1991); see also Mcd ung, 937

S.W2d at 905; Haynes v. Ham lton County, 883 S.W2d 606, 612 (Tenn.

1994). Accordingly, “an intervening act will not excul pate the
original wongdoer unless it is shown that the intervening act could

not have been reasonably anticipated.” Md enahan, 806 S.W2d at

775. \Whet her such an act or event constitutes an intervening cause
is for the jury to determ ne unless the uncontroverted facts and

i nferences to be drawn fromthe facts nmake it so clear that al
reasonabl e persons nust agree on the proper outcone. Mdung, 937

S.W2d at 905.

This Court and the Court of Appeals have held that suicide
may constitute an intervening cause if it is a wllful, calculated,
and del i berate act of one who has the power of choice. See, e.q.,

Lancaster v. Mntesi, 390 S.W2d 217, 221-22 (Tenn. 1965); Jones V.
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Stewart, 191 S.W2d 439, 440 (Tenn. 1946); Wathers v. Pilkinton, 754

S.W2d 75, 78-79 (Tenn. App. 1988); Eckerd's, Inc. v. MGhee, 86

S.W2d 570, 575 (Tenn. App. 1935). However, the act of suicide is
not al ways viewed as an intervening act that relieves the negligent

actor fromliability. See, e.qg., Cockrumyv. State, 843 S.W2d 433,

436- 37 (Tenn. App. 1992)( “In the custodial context, when the
i ntervening act [of suicide] is itself the foreseeabl e harmthat
gives rise to the custodian’s duty, the custodian . . . will not be

relieved of liability sinply because the act has occurred.”).

As the expert testinony in this case denonstrates, the
foreseeability or |ikelihood of a suicide does not necessarily depend
upon the nental capacity of the deceased at the tinme the suicide was
commtted. The fact that the deceased was not insane or bereft of
reason does not necessarily lead to the conclusion that the suicide,
which is the purported intervening cause, is unforeseeable. As our
cases dealing with proximate or |egal causation have indicated, the
crucial inquiry is whether the defendant’s negligent conduct led to
or made it reasonably foreseeable that the deceased would conmit
suicide. |If so, the suicide is not an independent intervening cause
breaki ng the chain of |egal causation. Those decisions holding to

the contrary are overruled. See Chanpagne v. U.S., 513 NW2d 75, 81

(N.D. 1994) (“[When a patient’s suicide is a foreseeabl e consequence
of the nedical provider’s negligent care, the act of suicide cannot

be deenmed a superseding intervening cause.”); see also Jacoves V.

United Merchandising Corp., 11 Cal. Rptr. 2d 468, 482-83 (Cal. App.

-10-
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1992); Summt Bank v. Panos, 570 N. E 2d 960, 968-69 (Ind. App. 1991);

Cowan v. Doering, 545 A 2d 159, 166-67 (N.J. 1988).

The record in this case shows that reasonable m nds coul d
conclude that the decedent’s act of suicide was a foreseeable
consequence of the defendant’s negligence in surreptitiously
prescribing and adm ni stering the Antabuse. The record shows that
| eading risk factors for suicide include physical illness and
depression. The decedent suffered fromboth. The plaintiff
present ed nmedi cal proof that the decedent’s suicide was reasonably
foreseeabl e froma nedi cal standpoint, and that the defendant’s
conduct was a substantial factor in bringing about the suicide. Both
Dr. Pate and Dr. Smth testified that the defendant shoul d have
reasonably foreseen that secretly prescribing Antabuse to an
al coholic and depressed patient woul d cause severe physical problens
and coul d cause the decedent to choose to end his life. The jury
could thus find that the suicide was the foreseeable result of the

def endant’ s negli gence.

The second issue to be considered is whether the decedent’s
i ntentional act of committing suicide my be considered in
determning the fault of the defendant. The precise question is
whet her the negligence of the defendant can be conpared with the

I ntentional conduct of the decedent in taking his own life in

-11-
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assessing fault.? The resolution of this issue has been largely

determ ned by the decision in Turner v. Jordan, 957 S.W2d 815 (Tenn.

1997). The Court granted review in Turner to decide an issue of
first inpression, “whether the defendant psychiatrist’s negligence
shoul d have been conpared with the intentional act of the non-party
patient in determning the extent of the defendant’s liability to the
plaintiffs.” |d. at 821. Turner involved a psychiatric patient who
attacked and severely beat the plaintiff, a nurse who worked at the
hospital where the patient was being treated. The patient’s

psychi atrist knew that he was “aggressive, grandiose, intimdating,
conbati ve, and dangerous” prior to the attack on the nurse. Id. at
817. Nonethel ess, the psychiatrist did nothing to keep the patient
fromposing a threat to others in the facility, such as nedicating,
restraining, or secluding him The nurse sued the psychiatrist for
negli gence, alleging that he had violated his duty to use reasonabl e
care in the treatnment of his patient, which, in turn, created a

f oreseeabl e and unreasonable risk of harmto her. The psychiatri st
argued that conparison was proper because it would I[imt or link his
liability to his percentage of fault, one of the goals of conparative

fault. See Mcintyre, 833 S.W2d at 58. |In contrast, the plaintiff

argued that the psychiatrist’s liability ought not be reduced by the
occurrence of a foreseeable act that he had a duty to prevent. The

Court hel d:

In our view, the conduct of a negligent
def endant shoul d not be conpared with the

“The Court of Appeals found that “there is overwhel m ng evidence in the
record fromwhich the jury could find that the defendant was negligent in
secretly prescribing Antabuse to [the] decedent.”

-12-
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Tur ner

simlar facts. |In MNamara v. Honeyman, 546 N. E. 2d 139, 146-47

(Mass.

i ntentional conduct of another in determning
conparative fault where the intentional conduct
is the foreseeable risk created by the negligent
tortfeasor. As other courts have recognized,
conparison presents practical difficulties in
all ocating fault between negligent and

i ntentional acts, because negligent and
intentional torts are different in degree, in
kind, and in society’'s view of the relative

cul pability of each act. Such conparison al so
reduces the negligent person’s incentive to
conply with the applicable duty of care.
Moreover, while a negligent defendant may, of
course, raise athird party’s intentional act to
refute elenments of the plaintiff’s negligence

cl ai m such as duty and causation, fairness
dictates that it should not be permtted to rely
upon the foreseeable harmit had a duty to
prevent so as to reduce its liability.

957 S.W2d at 823.

O her jurisdictions have reached the sane concl usi on under

1989), the court stated,

We join a nunber of courts in holding there can
be no conparative negligence where the
defendant’s duty of care includes preventing the
sel f-abusi ve or self-destructive acts that caused
the plaintiff’s injury. (Ctation omtted.)
Clearly, the duty of care that the defendants
owed to an institutionalized patient such as [the
plaintiff] included taking reasonable steps to
prevent her suicide when it was a known or
foreseeable risk. To allow the defense of
conparative negligence in these circunstances
woul d render neani ngl ess the duty of the hospital
to act reasonably in protecting the patient

agai nst sel f-harm

-13-
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hospital, the court stated,

When the jury has been asked, as it was here, to
det ermi ne whet her the suicide attenpt was
reasonably foreseeabl e, given the circunstances
surroundi ng the patient’s adm ssion and his
nmental state, it is not only unnecessary but also
duplicative to again review the patient’s conduct
to determ ne whether the patient’s volitional act
requires the application of conparative fault.

In this specific type of case, the nental
condition of the patient exists prior to the
hospital’s negligent act, and it is that
condition which gives rise to the hospital’s duty
of care and which defines the scope of that duty.

The sane principles that were found to preclude conparison
of fault in Turner apply with equal force to the instant case. The
defendant’s liability nmay not be reduced by conparing his negligent
conduct with the decedent’s intentional act of conmitting suicide
since the intentional act was a foreseeable risk created by the

def endant’ s negligence.?

*Judge Drowota’s dissent would hold that where the
I ntentional wongdoing of a patient is the foreseeable risk
created by the negligent physician, conparison of fault is
appropriate if the patient is a party to the suit. The rationale
for the Turner decision, that “fairness dictates that [a
negl i gent defendant] should not be permtted to rely upon the
foreseeable harmit had a duty to prevent so as to reduce its
ltability” is sound, and the holding of Turner is applicable
whet her the patient is or is not a party.

-14-
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In summary, on the record before the Court, reasonable
m nds can differ on whether the decedent’s act of suicide was an
i ndependent intervening cause of the decedent’s death, and the
decedent’ s intentional act of commtting suicide nay not be

consi dered in assessing the defendant’s fault.

The judgnent of the Court of Appeals is reversed, and the

case is remanded to the trial court for further proceedi ngs.

Costs of the appeal are taxed to the defendant Law ence.

Lyl e Reid, Sp. J.

Concur:
Anderson, C. J., and Birch, J.

Drowota, J. - Concurring/Di ssenting Opinion
Hol der, J. - Concurring and Di ssenting Opinion

-15-
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| agree with the majority that on the record
bef ore us reasonabl e m nds could conclude that the decedent’s
intentional act of commtting suicide was a foreseeable
consequence of the defendant’s negligence in surreptitiously
prescribi ng and adnmi ni steri ng Ant abuse to the decedent. Thus,
it would be inappropriate for this Court to find that the
decedent’s intentional act of <conmitting suicide was a
supersedi ng, i nterveni ng cause sufficient to precludeliability
as a matter of |aw It was, after all, the defendant’s
negl i gence that arguably set in notion the chain of events that

|l ed the decedent to take his own life in viewof his condition.

-16-



| disagree, however, with the mgjority’ s concl usion
that the decedent’s intentional act of commtting suicide may
not be considered in determning relative degrees of fault.
The majority’ s hol di ng that the negligence of the defendant nay
not be conpared with the intentional conduct of the decedent in
taking his owmn life in assessing fault is inconsistent with the
fundament al principle of conparative fault of linkingliability
with fault. Therefore, 1 respectfully dissent from the

majority’ s decision.

In Mintyre v. Balentine, 833 S.W2d 52 (Tenn. 1992),

this Court adopted a system of conparative fault because it
“closely link[ed] liability and fault.” 1d. at 58. W felt
that linking liability wwth fault best achi eved the concepts of
fairness and efficiency, the basis of conparative fault. See

Onens v. Truckstops of Anmerica, 915 S.W2d 420, 424 (Tenn

1996). Thus, we have rejected the notion that liability should
be inposed to a degree disproportionate to fault. Mlintyre,
833 S.W2d at 58. This thene has been reiterated by the Court
on nultiple occasions and in a variety of circunstances. See,

e.q., Witehead v. Toyota Mtor Corp., 897 S.W2d 684, 693

(Tenn. 1995) (“In keeping with the principle of [linking
l[iability with fault, a plaintiff's ability to recover in a
strict products liability case should not be unaffected by the
extent to which his injuries result from his own fault.”);

Volz v. lLedes, 895 S.W2d 677, 680 (Tenn. 1995) (“We believe

that a systemwherein a particul ar defendant is Iiable only for
the percentage of the plaintiff’'s damages that are caused by

that defendant’s fault is the system that best achieves our

-17-



stated goal in Mlntyre v. Balentine of linking liability and

fault.”). See also Onens, 915 S.W2d at 428 (“[H aving thus

adopted a rule nore closely linking liability and fault, it

woul d be inconsistent to sinultaneously retain a rule, joint

and several liability, which may fortuitously inpose a degree
of liability that is out of all proportion to fault.”). In
short, it is clear that since the inception of conparative

fault in this State, the guiding principle has been to |ink
liability with fault, unl ess special circunstances conpel |l ed us

to take a different approach. See, e.q., Snyder v. LTG

Lufttechni sche GrbH, 955 S.W2d 252 (Tenn. 1997) (hol di ng t hat

fault may not be assessed agai nst an inmune enployer in an

enpl oyee’s tort action against a third party).

In this case, the majority relies upon Turner v.
Jordan, 957 S.W2d 815 (Tenn. 1997), in holding that the
negligence of the defendant may not be conpared with the
i ntentional conduct of the decedent in taking his own life in
determining relative degrees of fault.® Turner involved a
psychiatric patient who attacked and severely beat the
plaintiff, a nurse who worked at the hospital where the patient
was being treated. The patient’s psychiatrist knewthat he was
“aggressive, grandi ose, intimdating, conbative, and danger ous”
prior to the attack on the nurse. Id. at 817. Nonet hel ess,
the psychiatrist did nothing to keep the patient fromposing a

threat to others in the facility, such as nedicating,

*Of course, the practical impact of the majority’s holding is to preclude the defendant
from reducing his liability to the plaintiff by pointing the finger of fault, however slightly, at the
decedent.
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restraining, or secluding him The nurse subsequently sued the
psychiatrist for nedical nalpractice, alleging that he had
violated his duty to use reasonable care in the treatnent of
his patient which, in turn, created a foreseeable and

unr easonabl e risk of harmto her

The trial court in Turner instructed the jury on the
| aw of conparative fault and indicated that the jury could
allocate the fault, if any, between the negligence of the
psychi atrist and the i ntenti onal m sconduct of the patient, who
was not a party to the suit. This Court subsequently granted
review in Turner to decide “whether the defendant
psychi atrist’s negligence should have been conpared with the
I ntentional act of the non-party patient in determning the
extent of the defendant’s liability tothe plaintiffs.” 1d. at
821. W held that the conduct of the negligent tortfeasor, the
psychiatrist, could not be conpared wth the intentional
m sconduct of the patient, a non-party, in apportioning fault
because the intentional wongdoing was a foreseeable risk

created by the negligent tortfeasor. Id. at 823.

Turner and the instant case are dissimlar in that
Turner, wunlike the present case, involved conparing the
negligent act of a party with the intentional m sconduct of a
non-party. The case at bar, on the other hand, involves
conparing fault between a negligent party and, for all

practical purposes, another party -- the decedent -- who acted
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intentionally by taking his own life.® Although | reluctantly
agreed with the Court’s resol ution of Turner, | cannot do so in
the present case because the najority has now reached a point
in the devel opnent of our conparative fault | aw where fault may
not even be assessed against ¢ it (0 iy litipitirr.  The
maj ority’ s approach represents too great a departure fromthe
guiding principle of linking liability with fault for nme to

accept .

Accordingly, in keeping with the goal of
conparative fault of linking liability with fault by holding a
particular defendant liable only for the percentage of the
plaintiff’s danmages caused by that defendant’s fault, | would
limt the rule in Turner to the intentional msconduct of non-
parties. Because the majority is unwilling to do this, and
because | amof the opinion that the trier of fact shoul d have
the opportunity to assess fault against the decedent to the
extent that he shares sone of the fault in bringing about the
damages for which he (his estate) now seeks to recover, |

di ssent fromthe majority’s decision.

°In an action for wrongful death, the right that survives to the surviving spouse, the

widow in the instant case, is the same cause of action the decedent would have had had he
survived. See Tenn. Code Ann. § 20-5-106 (“The right of action which a person, who dies from
injuries received from another . . . would have had against the wrongdoer, in case death had
not ensued, shall not abate or be extinguished by the person’s death but shall pass to the
person’s surviving spouse. . . ."); see also Weathers v. Pilkinton, 754 S.W.2d 75, 78 (Tenn.
App. 1988).
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Frank F. Drowot a,

Justice
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CONCURRING AND DISSENTING OPINION

The sole issue briefed and argued in this case was whether the decedent's
act of suicide is as a matter of law an intervening, superseding cause of the
defendant's negligence. The majority has held it is not, a conclusion in which |

concur.

The majority has gone farther, however, to decide whether the act of suicide
can be "compared" with the defendant's negligence. | do not agree that this case
presents an issue of comparative fault requiring us to decide whether the
decedent's intentional act of taking his own life should be compared with the
negligence of the defendant. First, this detemmination is premature. The
defendant's answer does not raise the issue of the comparative fault of the
decedent although the answer does plead the fault of the administratrix of the estate

with respect to her own actions. This Court has held in George v. Alexander, 931

S.w.2d 517, 520-21(Tenn. 1996), that a party may not attempt, under the guise of

determining "proximate cause," to shift fault to another person unless comparative



fault is pled pursuant to Rule 8.03. Because the issue was not before the Court of
Appeals and is not squarely before us, we have not had the benefit of the briefs of

the parties on the issue of comparative fault under the facts of this case.

Although | would prefer to rely on the procedural posture of this case, |
believe that the statements of the majority on the issue of comparative fault fail to
provide guidance to the trial courts and attorneys of this state. The majority has
held that suicide is not, as a matter of law, an intervening, superseding cause so as
to bar the suit on behalf of Mr. White's estate. | fully concur with this conclusion.
To the extent that the majority is also holding that the act of suicide should not be
used as a back-door maneuver to bar the claim, | would also agree. The defendant
should not be permitted to allege that the decedent was fifty percent or more "at

fault" solely because of his act of suicide.

| am unclear if the majority is holding that other facts and circumstances
occurring prior to the suicide cannot be used to determine causation. To the extent
that the majority does so hold, | dissent. In my opinion, the defendant should not
be precluded from attempting to prove that Mr. White's successful attempt to end
his life was either not caused by the surreptitious administration of Antabuse or was
caused by other factors. | do not read the majority opinion to preclude an
allegation, in an appropriate case, of negligence onthe part of the decedent/patient.
A patient's negligent acts or omissions have always been available as a defense.
To read the majority opinion otherwise would be to alter the law of medical

negligence in ways that | do not believe the majority intends.

JANICE M. HOLDER, JUSTICE
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