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We granted perm ssion to appeal under Rule 11, Tenn. R
App. P.,' to Jim HIl and Hill Honme Developnent, Inc., the
defendants, in order to determine whether they are entitled to
summary judgnent on the plaintiffs’ clains of conceal nent or
nui sance. Wth regard to the claimof conceal nent, we find that
HIll is entitled to summary judgnment because he has denonstrated
that the plaintiffs are unable to prove an essential elenent of
their claim As respects the claimof nuisance, we find that the
statute of repose bars that claim thereby entitling the defendants

to sunmary j udgnent.

The record indicates that H Il Hone Devel opnent, a
corporation owned by Hill, devel oped a Knoxville subdivi sion known
as Fountain Gate |I. As the developer, Hi Il Home Devel opnent

contracted with civil engineering and construction conpanies for
the design and installation of a surface water drainage system
The plaintiffs, Janes and Carolyn Chrisman, negotiated with Hil

and purchased a house and lot in Fountain Gate | on Decenber 8,

1988.

A few weeks after noving in, the plaintiffs noticed heavy
flooding intheir yard, in the adjacent property, and in the street
in front of their house. They describe this flooding as a “I| ake”
in their backyard and a “river” running through the area. In June
1989, approximately six nonths after noving in, flood water damaged

the conponents of their heat-air conditioning unit which was

!Oal argunment was heard in this case in Johnson City,
Tennessee, as part of this Court’s S.CAL.E S (Suprene Court
Advanci ng Legal Education for Students) project.
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| ocated next to the house, in a “self-contained concrete area,”
with a brick retaining wall around it. In June 1992, after a
severe storm water flooded the interior of their hone and caused

substanti al damage.

The plaintiffs filed suit on Decenber 29, 1994, agai nst
Hill, H Il Home Devel opnent, and several others.? The plaintiffs
claimed, first, that H Il had created a tenporary continuing
nui sance in the construction of the Fountain Gate | subdivision.
In the second claim they alleged that H Il and H Il Hone
Devel opnent had conceal ed the fact that the plaintiffs’ propertyis

subj ect to periodic heavy flooding.

In the trial court, all defendants noved for summary
judgnent; Hill and H Il Honme Devel opnment based their notion, at
| east in part, on the contention that the applicable statute of
limtations and statute of repose barred the plaintiffs’ clains.
The trial court granted summary judgnment to each defendant. The
Court of Appeals affirmed the dism ssal of all clains except clains
of “fraudul ent and negligent conceal nent” agai nst H ||l and nui sance
agai nst both H Il and H |l Honme Devel opment. The Court of Appeals
found that those clains were not tinme-barred, reversed the trial
court’s grant of summary judgnent, and renmanded those clains for

trial on the nerits.

’The other defendants included various engineering and
constructi on conpani es which hel ped to devel op Fountain Gate | and
a nei ghboring subdi vision, Fountain Gate Il, as well as the realty
conpany through which the plaintiffs’ property was listed. The
Court of Appeals affirmed the summary judgnent entered in favor of
t hese defendants, and they are not parties to this appeal.
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HIll and H Il Home Devel opnent filed an application for
perm ssion to appeal. W granted that application to address the

foll owi ng two issues:

(1) \Wiether the [Court of Appeal s]
erred in reversing sunmary judgnent
in favor of JimHill and H Il Hone
Devel opnent concerning allegations
t hey created a continui ng nui sance?
and

(2) Whether the [Court of Appeal s]
erred in reversing summary j udgnent
in favor of JimH Il in his persona
capacity concerning allegations of
fraud and negligent conceal nent.*

Because the decision to grant or deny sumrary judgnent involves
guestions of law only, we review that decision de novo, with no

presunption of correctness. Henbree v. State, 925 S.W2d 513, 515

(Tenn. 1996).

We first address the claim of fraudul ent conceal nent.

The allegation is that H Il concealed the fact that the property is

3The scope of our opinion will be defined by the issues as
described in our order granting perm ssion to appeal. However, we
note that sone discrepancies have appeared with respect to which
claimis asserted agai nst which defendant. |In the conplaint, the
plaintiffs alleged that H Il alone created the nuisance. In
contrast, the Court of Appeals preserved the claim of nuisance
against both H Il and H Il Hone Devel opnent.

The plaintiffs also alleged in their conplaint that both Hi |l
and Hi Il Hone Devel opnent conmitted fraudul ent conceal nent. The
Court of Appeals preserved the claim offraudul ent conceal nent
agai nst Hill al one.

‘Al t hough our order granting perm ssion to appeal referred to
clainms of “fraud and negligent concealnment,” a further review of

the record reveals that, with respect to Hill’s know edge of the
property’s tendency to flood, the plaintiffs’ allegations enconpass
only a claim of “fraud in the inducenent.” W will therefore

confi ne our discussion to “fraudul ent conceal nent.”
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subj ect to periodic heavy flooding. Hi Il contends that no genui ne
issue of material fact exists and that he is entitled to judgnent
as a matter of law, or, in the alternative, that the three-year
statute of Iimtations bars these clains.®> On the other hand, the
plaintiffs insist that even if +the three-year statute of
limtations applies, the danmage occurred in June 1992, well within
three years of filing suit, and that H Il is not entitled to
sumary judgnent on that basis. Qur decision on the dispute of
material fact issue pretermts any consideration of the statute of

l[imtations for the fraudul ent conceal nent claim

In considering the question whether H Il is entitled to
judgnment as a matter of | awon the i ssue of fraudul ent conceal nent,
we nust bear in mnd that this case is here in the context of
summary j udgnent . Pursuant to Tenn. R Cv. P. 56.04, sumary
judgnment is granted to the noving party if the noving party
conplies with Rule 56.03 and the record shows that “there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law.” In determ ni ng whet her
a genuine issue of material fact exists for purposes of sunmary
judgment, courts nust viewthe facts in the |light nost favorable to
the non-noving party and discard all countervailing evidence. |If
a court determnes that a dispute exists as to any material fact or

any doubt exists as to the conclusions to be drawn fromthe facts,

°The four-year statute of repose, Tenn. Code Ann. § 28-3-202

(1980), which we wll discuss in the context of nuisance, infra,
applies only to clainms involving the construction of sone kind of
i mprovenent . Thus, it does not apply to the claim that Hill

conceal ed or otherwi se failed to di sclose the existence of periodic
heavy fl oodi ng.



the noti on nust be deni ed. Byrd v. Hall, 847 S.W2d 208, 210-11

(Tenn. 1993).

The nmaterial facts are generally undisputed. The
pl ainti ffs bought the residence in Decenber 1988 and, w thin weeks
of noving in, began noticing a heavy flow of water in their yard
and in the street. Chrisman stated in his deposition that fromthe
time he and his wife occupied the residence, a heavy runoff on
their property was a “normal thing” after a heavy rain. He also
stated that he becane concerned about the runoff and its effect on
property value as early as 1989, and he spoke to Hill about the
problemat that tinme. Further, in their conplaint the plaintiffs
al l eged that their heat-air conditioning unit, |ocated on the side
of the house closest to the drai nage easenent, had been danaged by

water in June 1989.

Hll insisted that summary judgnent was appropriate

because the plaintiffs presented no evidence to support their

al | egations of fraudul ent conceal nent. In support of his nbtion
Hill asserted that the plaintiffs were unable to prove an essenti al
element of their claim See Al exander v. Menphis Individual

Practice Ass’'n, 870 S.W2d 278, 280 (Tenn. 1993). Mere conclusory

assertions that the non-noving party has no evidence are clearly
i nsufficient. The novant nust affirmatively negate an essentia
el enent of the non-novant’s claim by pointing to uncontradicted

evidence in the record which supports the assertion. Robinson v.

Orer, 952 S.W2d 423, 426 (Tenn. 1997); Byrd, 847 S.W2d at 215.



The tort of fraudul ent concealnent is commtted when a
party who has a duty to disclose a known fact or condition fails to
do so, and another party reasonably relies upon the resulting

m srepresentation, thereby sufferinginjury. Simons v. Evans, 185

Tenn. 282, 285, 206 S.wW2d 295, 296 (Tenn. 1947); Justice v.

Ander son County, 955 S.W2d 613, 616 (Tenn. App. 1997). In support

of his notion for summary judgnent, Hi |l asserted that the
plaintiffs could not prove an essential elenent of the tort--
know edge. He pointed to his affidavit in the record stating that
he had no know edge of flooding prior to Decenber 1988. He al so
pointed to Chrisman’s deposition in which Chrisman affirmatively
admtted having no proof to support the allegation that H Il had
prior know edge of flooding. Thus, Hill properly supported his

notion for summary judgnment on this ground.

Once properly supported, the burden shifts to the non-
moving party to “set forth specific facts establishing the
exi stence of disputed, naterial facts which nust be resol ved by t he

trier of fact.” Bain v. Wlls, 936 S.W2d 618, 622 (Tenn. 1997).

The plaintiffs can do this by: (1) pointing to evidence in the
record which was overl ooked or ignored by the noving party; (2)
rehabilitating challenged evidence; (3) producing additional
evi dence; or (4) submtting an affidavit requesting additional tine

for discovery. See McCarley v. West Quality Food Serv., 960 S. W 2d

585, 588 (Tenn. 1998); Byrd, 847 S.W2d at 215 n. 6.

The plaintiffs filed a response in opposition to Hll’'s

summary judgnent notion. W have carefully reviewed that response



and fail to find anything addressing Hll's contention that the
plaintiffs cannot prove the essential elenent of know edge.
Viewing the facts in the |ight nost favorable to the non-noving
parties and discarding all countervailing evidence, the plaintiffs
have not nmet their burden in response to Hill’'s properly supported
sumary judgnent notion. Because Hill has denonstrated that the
plaintiffs are unable to prove an essential elenent of their claim
of fraudul ent conceal nent, we reverse the Court of Appeal s’s deni al

of sunmary judgnment to Hill on that claim

The next issue concerns the claimthat H Il and H Il Home
Devel opnent created a continuing nuisance in the construction of
the drainage system in Fountain Gate |I. The trial court, as
stated, granted summary judgnent to H Il and H Il Honme Devel opnent.
On appeal, the Court of Appeals reversed, finding that the
continuation of the nuisance thrusts the claim well into any

limtations period.

The defendants insist that the four-year statute of
repose, Tenn. Code Ann. § 28-3-202 (1980), bars the nuisance

claim® Tennessee Code Annotated § 28-3-202 provides:

Al'l actions to recover damages
for any deficiency in the design,
pl anni ng, supervision, observation
of construction, or construction of

The three-year statute of limtations, Tenn. Code Ann. § 28-
3- 105, does not bar the nuisance claim because when a nuisance is
tenporary and continuous in nature, the very continuation of the
nui sance is a new offense entitling plaintiffs to recover damages
occurring wwthin the applicable limtations period, even though t he
nui sance has existed longer than that limtations period. Kind v.
Johnson Gity, 63 Tenn. App. 666, 672, 478 S.W2d 63, 66 (1970).
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an i nprovenent to real property, for
injury to property, r eal or
personal, arising out of any such
deficiency, or for injury to the
person or for wongful death arising
out of any such deficiency, shall be
br ought agai nst any per son
perform ng or furnishing the design,
pl anni ng, supervision, observation
of construction, construction of, or
| and surveying in connection wth,
such an inmprovenent within four (4)
years after substantial conpletion
of such an i nprovenent.

The statute of repose wll bar an action four years after
substantial conpletion, regardless of when the plaintiff may have
reasonably di scovered the injury.’” The discovery rule, utilizedto
ascertain when a cause of action has accrued under a statute of

limtations, does not toll the statute of repose. Witts v. Putnam

County, 525 S. W 2d 488, 491 (Tenn. 1975). This point is enphasized
by Tenn. Code Ann. § 28-3-204 (1980), which states that “[n]othing
inthis part shall be construed as extendi ng the period, or periods
provided by the laws of Tennessee or by agreenent between the

parties for the bringing of any action.”

Thus, because Fountain Gate | was substantially conpl eted
i n Decenber 1988, the defendants assert that the plaintiffs’ suit
was barred four years after that date. On the other hand, the

plaintiffs contend that Tenn. Code Ann. § 28-3-202, which they

"Tennessee Code Annotated § 28-2-203 (1980) will extend the
four-year deadline one additional year fromthe date of the injury,
if the injury occurred in the fourth year after substantial
conpletion of the inprovenent. The damage to the inside of the
plaintiffs’ house did occur in the fourth year, in June 1992
Thus, they had at nobst until June 1993 to bring suit, but they
wai ted until Decenber 1994 to do so.

9



characterize as an “engi neering negligence statute of limtations,”
applies only to clains of negligence. Because nuisance is a strict
liability action in which negligence is irrelevant, they insist

that Tenn. Code Ann. 8§ 28-3-202 is inapplicable.

The plaintiffs did not file suit until Decenber 1994, six
years after substantial conpletion. Therefore, if Tenn. Code Ann.
§ 28-3-202 is applicable, it will unquestionably bar their nui sance
claim The dispositive question, then, is whether § 28-3-202

applies to the nuisance claim W conclude that it does.

In answering this question, we first note that the plain
| anguage of the statute is inescapable: all actions to recover
damages, caused by any deficiency in the design or construction of
an i nprovenent, shall be brought within four years of substanti al
conpletion of the inprovenent. In order to construe the statute as
suggested by the plaintiffs, we would have to find that the term
“deficiency” narrows the statute’s scope to actions based only on
a negligence theory--hardly a natural reading of the statute. Wen
construing a statute, courts cannot give it a forced or subtle

construction in an effort to limt or extend the inport of the

| anguage. Worrall v. Kroger Co., 545 S.W2d 736, 738 (Tenn. 1977).

Further, the plaintiffs’ interpretation of Tenn. Code
Ann. 8 28-3-202 would repudiate legislative intent. |In enacting
the statute, the General Assenbly intended to i nsul ate contractors,
architects, engineers, and others from liability for defective

construction or design of inprovenents to realty where the injury
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happens nore than four years after substantial conpletion of the
| nprovenent. Watts, 525 S.W2d at 492. These persons are not at
all insulated if plaintiffs are allowed to circunvent the statute

of repose nerely by sticking a “nuisance” |abel on a negligence

claim
Mor eover, Tenn. Code Ann. 8§ 28-3-202 has previously been
construed to bar actions other than negligence actions. |n Lonning

v. JimWalter Honmes, Inc., 725 S.W2d 682 (Tenn. App. 1987), the

Court of Appeals applied 8§ 28-3-202 to bar a suit that included
claims of fraudulent msrepresentation and breach of express
warranty. The Court of Appeals also applied the statute to a suit
that included clains of strict liability, breach of inplied and

express warranties, and m srepresentation. Pridemark Custom

Plating, Inc. v. Upjohn, Co., 702 S.W2d 566 (Tenn. App. 1985)
(finding that the statute of repose did not bar the claim on
di fferent grounds). Li ke nui sance, these clains do not require
proof of negligence, yet the statute of repose applies with equal

effect to all of them

Casting a cause of action in ternms of nui sance does not
render the four-year statute of repose inapplicable. This is true
because the designation given to a cause of action does not
necessarily or conclusively determ ne whet her Tenn. Code Ann. § 28-
3-202 applies. Rather, we nust | ook to the substantive allegations
of the conplaint. |In the instant case, the conplaint contains a

nmul titude of all egations with a consi derabl e anount of bl endi ng and
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dupl i cation.

distilled them

Based upon

However, the pertinent allegations,

are as foll ows:

13. By the construction of
Fount ai ngat e I subdi vi si on,
Defendant Hill has <created and

mai ntained a tenporary continuing
dr ai nage nui sance which has caused
fl ooding onto Plaintiffs’ property.
Said fl oodi ng has inflicted physi cal
harm to Plaintiffs’ property and
caused and will cause |oss of use
and enjoynent of Plaintiffs of their

property.

15. Hll, in his construction of
Fountaingate | subdivision, was
negligent in that neasures were not
instal |l ed in Fount ai ngat e I

subdi vi sion to prevent the increases
in runoff generated by construction
of Fount ai ngate | subdivision to not
cause f 1 oodi ng of Plaintiffs’

property.

WHEREAS: Plaintiffs pray that
this Court will rule as foll ows:

1. That Defendant Hill has
created a tenporary continuing
nui sance in the developnent and
construction  of Fount ai ngate |
subdi vi si on whi ch has damaged
Plaintiffs’ property and interfered
wth their use and enjoynent of
their property,

2. That H Il was negligent and
grossly negligent and reckless in
the construction of Fountaingate |
subdi vi sion thereby causing injury
to Plaintiffs’ property and
interfering wth their wuse and
enj oynent of their property,

difficulty finding that the instant action is an

12

the above-quoted allegations,

as we have

we have no

“action[]

to



recover damages for any deficiency in the design, planning,
supervi sion, observation of construction, or construction of an
i nprovenent to real property.” Tenn. Code Ann. 8§ 28-3-202. At the
heart of the plaintiffs’ nuisance claimlies the allegation that
the drainage systemis deficient. Interestingly, the plaintiffs
have mai ntai ned that the facts supporting their nui sance clai mal so
support a negligence claim Therefore, the plaintiffs’ nuisance

claimis barred by the four-year statute of repose.

As a final matter, we find that the “fraud exception” to
the four-year statute of repose, Tenn. Code Ann. § 28-3-205 (1980),
does not save the plaintiffs’ nuisance claim Section 28-3-205 can
prevent 8§ 28-3-202 from applying to a cause of action, if the
defendant is “guilty of fraud in performng or furnishing the
design, planning, supervision, observation of construction,
construction of, or land surveying, in connection with such an
i nprovenent,” or if the defendant “shall wongfully conceal any

such cause of action.”

Al though H Il may not have disclosed the fact that the
property is subject to periodic heavy flooding, the plaintiffs do
not, and cannot, argue that H Il conceal ed the cause of action for
nui sance. As a matter of fact, this alleged nui sance was apparent,
and the plaintiffs were aware of it within weeks of purchasing the
property. Further, in order to trigger Tenn. Code Ann. 8§ 28-3-205
under the theory of fraud, the plaintiffs nust allege fraud in

connection with the design or construction of an inprovenent.

However, the plaintiffs have not alleged fraud in connection wth
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t he drainage system rather, their allegations of fraud concern
whet her the defendant w thheld information about the property’s
tendency to flood. Consequently, Tenn. Code Ann. § 28-3-205 does
not prevent application of the statute of repose to the nuisance

claim It is, therefore, untinely.

In sum we hold that under the circunstances of this
case, summary judgnent is appropriate for the claimof fraudul ent
conceal nent against Hill, because H |l denonstrated that the
plaintiffs will be wunable to prove the essential elenent of
knowl edge. We hold also that summary judgnent is appropriate for
t he nui sance claimagainst Hill and H || Home Devel opnent, because
as a matter of lawthe four-year statute of repose, Tenn. Code Ann.

8§ 28-3-202, bars that claim

Accordingly, the judgnment of the Court of Appeals is

rever sed.

ADOLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C. J.
Drowota, Reid, Hol der, JJ.
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