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The majority in this case holds that “no constitutional
principle nor ethical standard automatically disqualifies the
private attorney for the beneficiary of [a court] order from
prosecuting a contenpt action for a violation of the order.”
Al though | agree that the appointnent of such an attorney as a
“private prosecutor” does not violate the contemmor’s due process
rights, | wite separately to express ny viewthat such appoi nt ment
does, indeed, create the potential for conflict and inpart the
appearance of inpropriety. Such potential and appearance nandate
arule of automatic disqualification for ethical reasons. Applying
this rule to the record before us, | would affirmthe judgnent of

the Court of Appeals.

Contenpt may be either civil or crimnal in nature.
Cvil contenpt is an action brought to enforce private rights.

Black v. Blount, 938 S.W2d 394, 398 (Tenn. 1996). Crim nal

contenpt, on the other hand, is an action brought to vindicate a



court’s authority and to maintain the integrity of the court as an

“organ of society.” 1d.; see also State v. Wnningham 958 S.W2d

740, 746 (Tenn. 1997). Because of these different objectives, the
civil and crimnal contemors are treated differently. Wile both
may be inprisoned, the civil contemmor “carries the keys to his
prison in his own pocket” and nmust be inmmediately rel eased upon

conpliance with the court’s orders. State ex rel. Anderson v.

Daugherty, 137 Tenn. 125, 127, 191 S.W 974, 974 (1917). The
crimnal contemmor does not carry the sane keys. He or she faces
an uncondi tional sanction which is punitive in nature. Black v.
Bl ount, 938 S.W2d at 398. Thus, this Court has previously
recogni zed that “[w] hile crimnal contenpts may ari se in the course
of private civil litigation, such proceedings, ‘in a very true

sense raise an issue between the public and the accused.’” |d.

(quoting State ex rel. Anderson v. Daugherty, 137 Tenn. at 127, 191

S.W at 974).

Yet despite this ®“issue between the public and the
accused,” the ngjority naintains that the interest of the private

litigant does not conprom se the integrity of the judicial process

because it is the same as the State's interest: to force
conpliance with the court’s order. Were this sinply a civil
contenpt proceeding, | would agree. However, this is a crimnmnal

proceedi ng where the State’s essential interest is (or should be)

to punish the accused for prior nonconpliance. Wile the private



l[itigant may endeavor to satisfy several different interests

i ncl udi ng puni shnent, conpliance would be paranount anong them?!?

Because the interests of the private litigant and the
State may not coincide, the “private prosecutor” nay be forced to
represent “differing interests”> in the crimnal cont enpt
pr oceedi ng. These “differing interests” may lead to different
choices in the exercise of the |awer’s independent professional
judgnment. For exanple, while the State’ s i nterests nay nandate the
exercise of greater restraint in the proceeding, the private
litigant’s interests may mandate that the | awer exercise little or
no restraint in the proceeding. Because the different interests
may conpromse the exercise of the |lawer’s independent
prof essi onal judgnent, the representation is an ethical violation
under Tenn. S. . R 8, DR 5-105(A). This potential conflict is
not aneliorated sinply by saying that the lawer is “ethically
obligated to exercise his or her independent professional judgnment
to protect the comon interest[s of the clients].” Because the
| awyer has both the State and the private litigant as clients, the

| awyer is thrust, in ny opinion, into an ethical conundrum

'For exanple, the private litigant may pursue crim nal
contenpt for violation of a restraining order, not to punish the
accused, but to create a record for use in later civil proceedi ngs
agai nst the accused, or to “scare” the accused, or to obtain other
advant ages fromthe contemmor’s incarceration or other sanction.

Tenn. S. C¢. R 8, DR 5-105(A) states:

A lawer shall decline proffered enploynent if the
exerci se of independent professional judgnent in behalf
of aclient will be or islikely to be adversely affected
by the acceptance of the proffered enploynent, or if it
woul d be likely to involve the |lawer in representing
differing interests, except tothe extent permtted under
DR 5-105(C).



The majority all but acknow edges (al beit obliquely) that
the use of “private” unsworn | awers to represent the interests of
the State while sinultaneously endeavoring to represent the
interests of a client is ethically questionable. They recognize
the remedy of disqualification, but describe it as economcally
prohi bitive. But this Court should not link justice to the

checkbook in so direct a nanner.

It occurs to ne that the sane concerns were aired when

G deon v. Wainwight® was decided, when In re Gault* was deci ded,

when Bovkin v. Al abama® was deci ded, and when State v. Mickey® was

decided. Admttedly, these cases concerned constitutional rights,
but one lesson from them is that we survived nonethel ess— both
jurisprudentially and econom cally. Al t hough econonics is, of
course, a necessary consideration, all too often the renedy is
sacrificed on the altar of econom cs. Such is the case here. It

shoul d not be.

Accordi ngly, because DR 5-105(A) states that a |awer

“shall decline” enploynent which may conpromse the |awer’s

3372 U.S. 335, 83 S C. 792, 9 L. Ed. 2d 799 (1963)
(requiring states to provide counsel to indigent defendants i n non-
capi tal proceedings).

‘387 U.S 1, 87 S C. 1428, 18 L. Ed. 2d 527 (1967)
(requiring states to provide due process rights of crimnal trials
in juvenil e proceedi ngs).

°395 U.S. 238, 8 S . 1709, 23 L. Ed. 2d 274 (1969)
(requiring courts to canvass the accused’s know edge and
voluntariness in entering a guilty plea).

6553 S.W2d 337 (1977) (el aborating on Boykin's requirenents
for a plea coll oquy before acceptance of an accused’'s guilty plea).
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I ndependent professional judgnent, | would hold that the Code of
Prof essional Responsibility automatically disqualifies a private
litigant’s | awer fromacting as a prosecutor in a contenpt action
resulting from the underlying civil Ilitigation. Thus, | would
affirmthe Court of Appeals’s judgnent reversing the trial court
and holding that a litigant’s private counsel is disqualified from

acting as a prosecutor in a crimnal contenpt action.
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