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The defendant, WIIliam Henry Barney, was convicted of
el even counts of rape of a child and seven counts of aggravated
sexual battery. He is currently serving a total effective sentence
of eighty years. Upon the Court of Crimnal Appeals’s affirmance
of these judgnents, the defendant filed an application for
perm ssion to appeal to this Court. W granted the application in
order to determ ne whether the |anguage of the indictnment was

sufficient under State v. H I, 954 S.W2d 725 (Tenn. 1997), and to

determ ne whether the nmultiple convictions for rape of a child and
aggravat ed sexual battery violate the constitutional principles of
due process or double jeopardy. W conclude that the indictnent is
sufficient under Hl1l. In addition, we conclude that, under the
facts and circunstances of this case, nultiple convictions for rape
of a child and aggravated sexual battery are justified and do not
violate the constitutional principles of due process or double

| eopar dy.

The salient facts presented at trial showed that in July
1992, the defendant, a forty-seven-year-old man, noved in with the
victims famly as a nanny for the victim and his two ol der
brothers. The defendant took a special interest in the ten-year-
old victim In Novenber 1992, the defendant quit the nanny job and
left the state. In May 1993, he returned unexpectedly and asked
the famly’s new nanny whether he could visit with the victim The
vi ctim becane upset and refused to see the defendant. \Wen the

nanny asked the victimwhy he was upset, the victimtold her that



t he defendant had “nol ested” himpreviously. The nanny called the
victims father, who told her to call the police. After the
def endant gave a statenent inplicating hinself in the alleged

sexual conduct, investigators arrested him

At trial, the victimtestified that, on at l|least five
occasions, the defendant entered the victinms bedroom rubbed the
victims penis with his hand, and then perfornmed fellatio on the
victim The victimalso recalled at | east four occasions when the
def endant anally penetrated himand at | east two occasi ons when t he

def endant performed anilingus on him

At the conclusion of the proof, the State elected to
submt six discrete sexual encounters to the jury. Five of these
occurred in the victinms bedroomat the victims home: the first
in July 1992 when the defendant fondl ed and anally penetrated the
victinm the second in August 1992 when the defendant fondled
performed fellatio, anally penetrated, and perforned anilingus on
the victim the third in Septenber 1992 when t he def endant fondl ed,
performed fellatio, anally penetrated, and perforned anilingus on
the victim the fourth in Cctober 1992 when the defendant fondl ed,
performed fellatio, and anally penetrated the victim and the fifth
i n Novenber 1992 when the defendant fondled, perfornmed fellatio,
and anally penetrated the victim The sixth encounter occurred in
the victims living roomwhen the defendant perforned fellatio on

the victim



The defendant contends that the indictnent in this case
is fatally deficient because it failed to allege a specific
cul pable nmental state for the offenses of rape of a child and
aggravated sexual Dbattery. O the fourteen counts of the
i ndi ctment charging rape of a child, seven of the counts alleged

t hat

WLLIAM HENRY BARNEY on a day
between July 1, 1992, and Novenber
30, 1992, in Davidson County,
Tennessee and before the finding of
this indictment, did engage in
unl awf ul sexual penetration of
[K.B.],* a child less than thirteen
(13) years of age, in violation of
Tennessee Code Annot at ed 839- 13-522,
and agai nst the peace and dignity of
the State of Tennessee.

Seven ot her counts all eged that

WLLIAM HENRY BARNEY on a day
between July 1, 1992, and Novenber
30, 1992, in Davidson County,
Tennessee and before the finding of
this indictnment, did cause [KB.], a
child less than thirteen (13) years
of age, to engage i n unl awful sexual
penetration of WIIliamHenry Bar ney,
in violation of Tennessee Code
Annot ated 839-13-522, and against
the peace and dignity of the State
of Tennessee.

There were al so seven counts chargi ng aggravated sexual battery.

Each of those counts all eged that

'Due to the age of the victimand the nature of the of fenses,
we identify the victimby initial only.
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W LLIAM HENRY BARNEY on a day
between July 1, 1992, and Novenber
30, 1992, in Davidson County,
Tennessee and before the finding of
this indictnent, did engage in
unl awf ul sexual contact with [K B.],
a child less than thirteen (13)
years of age, in violation of
Tennessee Code Annot at ed 839- 13- 504,
and agai nst the peace and dignity of
the State of Tennessee.

In State v. Hll, 954 S.W2d 725, 729 (Tenn. 1997), this

Court held that where the |anguage of an indictnent alleging
aggravated rape as “unlawfully sexually penetrat[ing]” a person
under the age of thirteen net the constitutional and statutory
requi renments of notice and form and where a cul pable nental state
could be logically inferred fromsuch | anguage, the indictnment was

valid. State v. Stokes, 954 S.W2d 729 (Tenn. 1997), extended the

rationale of Hll to an indictnent charging rape of a child. Under
the HilIl analysis, we find that the counts of the indictnent
chargi ng rape of a child were constitutionally valid and sufficient

to vest the trial court with jurisdiction.

More recently, the Hill analysis was extended to an

i ndi ct ment chargi ng aggravat ed sexual battery. See Ruff v. State,

978 S.W2d 95 (Tenn. 1998). W find that the |anguage recited
above for the charges of aggravated sexual battery is substantially
identical to the |language wupheld as <constitutionally and
statutorily sufficient in Ruff. Those charges were |ikew se valid

and sufficient to vest the trial court with jurisdiction.



Next, the defendant urges that his act of rubbing the
victims penis was “essentially incidental” to the fellatio and
that the two acts (rubbing and fellatio) thus constitute but a
single crime for which a single punishnent is appropriate. He
contends, then, that due process principles prohibit separate
convictions for five of the counts of aggravated sexual battery and
five of the counts of rape of a child. For its part, the State
insists that the rubbing and the fellatio were discrete acts for

whi ch separate puni shnments are appropri ate.

The “essentially incidental ” test for determ ni ng whet her
due process principles support separate convictions for two or nore
felonies arising from one particular course of conduct was

developed in State v. Anthony, 817 S.W2d 299 (Tenn. 1991). I'n

Ant hony, this Court determ ned that because the detention of the
victimwas essentially incidental to the comm ssion of the robbery,
due process principles prohibited a separate conviction for
ki dnapping. 1d. at 307. W have since refined the Anthony test in

several cases, including State v. Dixon, 957 S.W2d 532 (Tenn

1997), in which we held that separate convictions for attenpted
sexual assault and ki dnapping were constitutionally valid because
the defendant’s conduct “exceeded that restraint necessary to
consummat e the act of attenpted sexual battery,” |essened the risk
of detection, and substantially increased the risk of harmto the

victim Id. at 535.



In State v. Denton, 938 S.W2d 373, 378 (Tenn. 1996), we
noted that “[wjhile our decision in Anthony addressed the
particularly anomal ous nature of the Kkidnapping statute, it is
conceivable that the principle of Anthony could apply to
circunstances involving offenses other than kidnapping.” Upon
reflection, we find that the “essentially incidental” test, as
devel oped in Anthony and its progeny, is not hel pful in the context
of sexual offenses because each separate sexual act “is capabl e of
producing its own attendant fear, humliation, pain, and damage to

the victim” State v. Phillips, 924 S.W2d 662, 665 (Tenn. 1996).

For determ ning whether two or nore sexual acts may be
the subject of separate convictions, we find the test articul ated

in People v. Madera, 282 Cal. Rptr. 674 (C. App. 1991), to be

instructive. |In Madera, the court upheld dual convictions for a
def endant who rubbed a young boy’'s penis and then engaged in
fellatio.? The defendant contended that the touching was nerely
incidental and preparatory to the comm ssion of the fellatio and
argued that the rubbing was a part of the fellatio. The court
reasoned that Madera’'s intent was the critical consideration.
Specifically, the pivotal question was “whet her [ Madera’ s] touching
of [the victimis] penis was to conmit a separate base crimnal act

or tofacilitate the oral copulations . . . that shortly foll owed.”

’The Madera court did not specifically answer the dual
convi ction question under a due process challenge. Instead, the
defendant in Mdera argued that a particular California code
section concerning dual punishnment prohibited his being punished
twice for one felonious episode. Despite the focus on this
Cal i fornia code section, our review of the Madera opinion results
in our conclusion that the sane analysis would support a due
process chal | enge.



Id. at 679. The court held that if the act in question directly
facilitates or is nerely incidental to the acconpanying sexua
conduct (such as, for exanple, applying lubricant to the area of
i nt ended copul ation), convictions for both acts would be barred.
Id. at 680. |If, however, the act in questionis “preparatory” only
in the sense that it is intended to sexually arouse either the
victim or the perpetrator, separate convictions are not barred.

Id.; accord People v. Scott, 85 P.2d 1040 (Cal. 1994).

We suggest that several factors nmay be relevant in
determ ni ng whether conduct is directly facilitative, and thus
I ncidental, or nerely prepatory in the sense of intending to arouse
the victimor perpetrator. These factors are:

1. tenporal proximty--the greater
the interval between the acts, the
nore likely the acts are separate;
2. spatial proximty--novenent or
re-positioning tends to suggest
separate acts;

3. occurrence of an intervening

event--an interruption tends to
suggest separate acts;

4. sequence of the acts--serial
penetration of different orifices as
di sti ngui shed from repeat ed

penetrations of the sane orifice
tends to suggest separate offenses;
and
5. the defendant’s intent as
evi denced by conduct and st at enents.
Consi dering these factors in light of the facts of this

case, the victimtestified that the defendant entered the victims

bedroom rubbed the victims penis with his hand, and then



perforned fellatio on the victim After a thorough review of the
evi dence, we concl ude that the evi dence supports the jury’s verdi ct
of separate convictions for the rubbing and the fellatio. Thus, we

find no due process violation.

The def endant insists al so that dual convictions for both
aggravat ed sexual battery and rape of a child violate the double

j eopardy provisions of the Constitutions of the United States and

of Tennessee. Article 1, 8 10 of the Tennessee Constitution
provi des that “no person shall, for the sane offence, be tw ce put
in jeopardy of life or linmb.” In Denton, we articulated the test

for determning whether two offenses are the “same” for double
j eopardy purposes under the State Constitution. Crucial to this

analysis is legislative intent. The factors to be considered are:

1. an analysis of the statutory
of f enses under Bl ockburger v. United
States® to determ ne “whether each
provision requires proof of an
addi ti onal fact which the ot her does
not” ;4

2. an analysis, guided by the
principles of Duchac v. State,® of
whet her the same evidence is
required to prove each offense;

3. a consideration of whether there
were mnultiple victins or discrete
acts; and

3284 U.S. 299, 52 S. &t. 180, 76 L. Ed. 306 (1932).
“1d. at 304, 52 S. . at 182, 76 L. Ed at 309.
°505 S. W 2d 237 (Tenn. 1973).
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4. a conparison of the purposes of

the respective statutes.
“None of these steps is determ native; rather the results of each
nmust be wei ghed and considered in relation to each other.” Denton,

938 S.W2d at 381.

We addressed this issue in relation to nultiple sex
offenses in Phillips, where we noted that the foll ow ng factors may

be significant:

1. the nature of the act;

2. the area of the victinms body
i nvaded by the sexually assaultive
behavi or;

3. the time elapsed between the
di screte conduct;

4. the accused’'s intent, in the
sense that the lapse of tinme my
indicate a newy fornmed intent to
again seek sexual gratification or
I nflict abuse; and

5. the cunul ative puni shnent.

“[T] he presence and absence of any one factor or a conbi nation of
them ot her than the nature of the act is not determ native of the

i ssue.” 924 S.W2d at 665.

The defendant in Phillips committed three acts of
penetration within the course of three hours: penetration of the
victim s vagina by an inanimte object; cunnilingus; and penile
penetration of the vagina. W noted:

“[All t hough separate acts of
I ntercourse may be so related as to

10



constitute one crimnal offense,
generally rape is not a continuous
of fense, but each act of intercourse
constitutes a distinct and separate
of fense.” Mor eover, each of the
above-described acts is separately
defined in Tenn. Code Ann. 8
39-13-501(7) as a discrete type of
sexual penetration subsunmed by Tenn.
Code Ann. § 39-13-502, t he
aggravated rape statute. Each act,
in our opinion, is capable of
producing its own attendant fear,
hum | i ation, pain, and danage to the
victim Each type of penetration
requires a purposeful act on the
part of the perpetrator.

1d. at 664-665 (footnote omtted)(quoting 75 C.J.S. Rape § 4 (1952

& Supp. 1995)). CQur conclusion was that Phillips committed three

separate of fenses.

Applying the Denton and Phillips criteria to this case,
we find the followng facts significant: first, the offense of
aggravat ed sexual battery requires an intentional touching of a
victims intimate parts for the purpose of sexual arousal or
gratification. Tenn. Code Ann. 88 39-13-501, -504 (1991). Rape of
a child requires sexual penetration of the victim and the nental
state required may range fromintentional to knowi ng or reckless.
Tenn. Code Ann. §§ 39-13-501, -13-522, -11-301(c) (1991 & Supp.
1992). Thus, each of the offenses requires proof of an additional
fact that the other does not, and the offenses are not the sanme

under Bl ockburger. Second, to prove aggravated sexual battery the

State nust present evidence that the defendant intentionally
touched the intimate parts of the child victim and that such
touchi ng was for the purpose of sexual gratification. Tenn. Code

Ann. 88 39-13-501, -504. In contrast, rape of a child can be
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proven sol ely by evidence of sexual penetration, regardl ess of the
notivation for the act. Tenn. Code Ann. 88 39-13-501, -522. Thus,
different evidence is required to prove each offense, so the
of fenses are not the sane under Duchac. Third, the nature and type
of the contact in each instance was different, i.e., a touching of
the penis with the hand as opposed to a touching of the penis (and
the concom tant penetration) with the nouth. Fourth, the acts,
although close in tinme, were not performed sinultaneously.
Finally, we believe the cunulative punishnment in this case, eighty
years, i s not excessive considering the fregquency and pervasi veness

of the abuse of this victim

Li ke the acts comritted against the victimin Phillips,
we believe that each act was “capable of producing its own
attendant fear, humliation, pain, and damage to the victim”
Phillips, 924 S.W2d at 665. Furthernore, each act required a

different body position and engaged different body parts,

evi denci ng a separate intent on the part of the defendant. 1d. W
concl ude that under the principles of Denton and Phillips, the acts

of aggravated sexual battery and rape of a child were discrete acts
that justified separate convictions. W conclude, therefore, that
doubl e jeopardy principles are not violated through the inposition

of multiple convictions in the case under subm ssion.

To sunmarize, we conclude that the |anguage of the

indictnent inthis case was sufficient to vest the trial court with
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jurisdiction over the offenses. W conclude, also, that separate
convictions for aggravated sexual battery and rape of a child were
constitutionally justified under the facts presented at trial

Accordingly, the judgnent of the Court of Criminal Appeals is

affirmed. Costs shall be assessed agai nst the defendant.

ADOLPHO A. BIRCH, JR, Justice

CONCUR:
Ander son, C. J.
Dr owot a, Hol der, JJ.

Barker, J., not participating
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