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In this workers’ conpensation action, the trial court
deternmined that Wayne Eldred HiIl, the enployee, was permanently
and totally disabled. Pursuant to Tenn. Code Ann. § 50-6-208(a),
the court apportioned 10 percent of the award to the enpl oyer and
90 percent of the award to the Second Injury Fund. The case was
referred to the Special Wrkers Conpensation Appeals Panel for
findi ngs of fact and concl usi ons of | aw pursuant to Tenn. Code Ann.
8§ 50-6-225(e). The Appeals Panel nodified the award by
apportioning 65 percent to the enployer and 35 percent to the

Second I njury Fund pursuant to Tenn. Code Ann. 8 50-6-208(b).

We grant ed CNA | nsurance Conpany’ s* notion for full-court
reviewto determ ne the correct apportionnent under Tenn. Code Ann.
8 50-6-208(a). After reviewof the entire record, we concl ude t hat
the trial court’s apportionnment of liability was correct and that

it is consistent with this Court’s decision in Bonely v. Md-

Anerica Corp., 970 S.W2d 929 (Tenn. 1998).

The enpl oyee managed a conveni ence store owned by the
enpl oyer. In January 1992, he sustai ned back and pelvic injuries
i n an aut onobi | e acci dent whi ch occurred in the course and scope of
hi s enpl oynent. For these injuries, he accepted a settl enent award

of 35 percent permanent partial disability. Wile recuperating,

ICNA I nsurance Conpany is the enployer’s insurance carrier.
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the enployee suffered a non-work-related injury to his brain,?

resulting in a 16 percent pernmanent anatom cal inpairnent rating.

The enployee returned to work in April 1993.
Subsequently, in OCctober 1993, he developed a work-related
condition in his right upper arm which was diagnosed as carpal
tunnel syndrome. The enployee continued to work, and in January
1995, he underwent surgery to correct the carpal tunnel syndrone.
He again returned to work, but in October 1995, he resigned because

of psychol ogi cal probl ens.

The trial court found that the enpl oyee was permanently
and totally disabled as a result of the effects of the
psychol ogi cal problens he developed from a conbination of his
injuries. Considering the enployee as if he had incurred no prior
injuries, the trial court determ ned that he woul d have suffered a
10 percent permanent partial vocational disability from the
physi cal and psychol ogi cal effects of the carpal tunnel syndrone.
Pursuant to Tenn. Code Ann. 8§ 50-6-208(a),® the trial court thus

apportioned 10 percent of the permanent and total disability award

’The non-work related injury, Hemangioma, is described as
bleeding in the brain. It was considered a non-work-related i njury
because it was determned to be the result of a congenital
condi tion.

3Subsection (a)(1) of Tenn. Code Ann. 8§ 50-6-208 (Supp. 1997)
provides in pertinent part: “If an enployee has previously
sust ai ned a permanent physical disability fromany cause or origin
and becones permanently and totally disabled through a subsequent
injury, such enployee shall be entitled to conpensation from such
enpl oyee’ s enpl oyer or the enployer’s insurance conpany only for
the disability that woul d have resulted fromthe subsequent injury,
and such previous injury shall not be considered in estimting the
conpensation to which such enployee may be entitled. . . .7
(enphasi s added).




to the enployer to reflect this nost recent injury. The remaining
90 percent of the award was apportioned to the Second Injury Fund.
This 90 percent reflected the back and pelvic injuries, the
hemangi oma, and the psychol ogi cal effects caused by a conbination

of these injuries.

On review, the Special Wrkers Conpensation Appeals
Panel agreed that the enpl oyee was permanently and totally di sabl ed
as a result of the “enotional disability jointly caused by the
hemangi oma and the carpal tunnel syndrone.” The panel held,
however, that such permanent and total disability nandated the
application of Tenn. Code Ann. § 50-6-208(b),* rather than 8§ 50-6-
208(a). Accordingly, the panel conbi ned the enpl oyee’ s 100 percent
current disability status with his prior court-approved workers’
conpensation settl enent of 35 percent. Because the result exceeded
100 percent pernmanent disability, the panel apportioned the award
at 35 percent liability to the Second Injury Fund (to reflect the
amount that exceeded 100 percent) and the remaining 65 percent
liability to the enployer (to reflect a 100 percent disability

awar d) .

“Subsection (b)(1)(A) of Tenn. Code Ann. § 50-6-208 (Supp
1997) provides: “In cases where the injured enployee has received
or wll receive a workers’ conpensation award or awards for
per manent disability to the body as a whol e, and the conbi nati on of
such awards equal s or exceeds one hundred percent (100% pernmanent
disability to the body as a whole, the enployee shall not be
entitled to receive fromthe enployer or its insurance carrier any
conpensation for permanent disability to the body as a whol e that
would be in excess of one hundred percent (100% pernanent
disability to the body as a whole, after conbining awards.”
(enmphasi s added).




As to findings of fact by the trial court, our reviewis
de novo upon the record acconpanied by a presunption of the
correctness of the findings, unless the preponderance of the
evi dence is otherw se. Tenn. Code Ann. 8 50-6-225(e)(2)(Supp

1997); Jones v. Sterling Last Corp., 962 S.W2d 469, 471 (Tenn

1998).

The issue in this case is whether the trial court
correctly apportioned the award between t he enpl oyer and t he Second
I njury Fund under Tenn. Code Ann. § 50-6-208(a) rather than under
Tenn. Code Ann. § 50-6-208(b). We recently addressed the
apportionment of liability for subsequent injuries in Bonely v.

M d- Arerica Corp., 970 S.W2d 929 (Tenn. 1998). 1In Bonely, we held

that the Second Injury Fund is |iable under subsection (a) if (1)
the enployee has previously sustained a permanent physical
disability from any cause or origin, either conpensable or
nonconpensabl e, and (2) the enployee becones permanently and
totally disabled as the result of a subsequent conpensable injury.
Id. at 934. In such a case, the enployer is responsible only for
the disability that woul d have resulted fromthe subsequent injury
had the earlier injury or injuries not existed. Bonely, 970
S.W2d at 934. Consequently, the Second Injury Fund is |iable for

t he remai nder of the award.

In cases where Tenn. Code Ann. 8§ 50-6-208(a) is
applicable, “it is inmportant for trial courts to nmake an explicit
finding of fact regarding the extent of vocational disability

attributable to the subsequent or | ast i njury, wi t hout



consideration of any prior injuries.” 1d. The trial court made
such an explicit finding in this case. Al though the panel agreed
with this finding, the panel nevertheless apportioned liability
under Tenn. Code Ann. 8 50-6-208(b). At the tine this case was
revi ewed, however, the panel did not have the benefit of this

Court’s decision in Bonely.

We find that the facts before us satisfy the requirenents
of Tenn. Code Ann. 8 50-6-208(a), and thus, we affirmthe tria
court’s ruling. The enployee had sustained injuries in 1992 from

“any cause or origin,” towit: the enploynent-related autonobile
accident, which caused permanent disability; the enployer had
notice of the enployee’s preexisting conditions; and the enpl oyee

subsequent |y becane pernmanently and totally di sabled as a result of

the later conpensable injury occurring in 1993. See Bonely, 970

S.W2d at 937; Love v. Anerican DQean Tile Co., 970 S. W 2d 440, 443

(Tenn. 1998). The enployer is therefore responsible only for the
disability that would have resulted fromthe last injury as if the

enpl oyee had suffered no previous permanent injuries.

The trial court correctly rated the enpl oyee’ s per manent
vocational disability resulting fromthe |l ast injury (carpal tunnel
syndrone) w thout consideration of any prior injuries. The trial
court found that this rating should be 10 percent.®> The evidence

does not preponderate against this finding.

*The record reveals that the trial court nade an explicit
finding that the 10 percent permanent partial disability rating
assessed to the carpal tunnel syndrone included that portion of the
enpl oyee’ s psychol ogi cal problens attributableto this last injury.
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Accordingly, we hold that the trial court correctly
apportioned 10 percent of the permanent and total disability award
to the enployer to reflect the disability resulting fromthe | ast
conpensabl e injury. The remaining 90 percent of the award was
correctly apportioned to the Second Injury Fund to reflect the
enpl oyee’ s prior injuries. Furthernore, the trial court correctly
determ ned that Tenn. Code Ann. § 50-6-208(b) does not apply
because the enpl oyee does not have any prior awards for permanent
disability to the body as a whol e whi ch, when coupl ed with the nost

recent award of 10 percent, equal or exceed 100 percent.®

For the foregoing reasons, the judgnent of the trial

court is affirned. Costs are taxed to the Second I njury Fund.

ADCLPHO A. BIRCH, JR, Justice

CONCUR:
Ander son, C.J.
Bar ker, J.

CONCURRI NG SEPARATELY:
Hol der, J.

Drowota, J., not participating

The conbi ned awards in this case (35 percent and 10 percent)
equal 45 percent.



