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We granted this Tenn. R App. P. 11 appeal to determ ne
the appropriate standard of review of a trial court’s decision to

admt a breath-al cohol test result under State v. Sensing, 843

S.W2d 412 (Tenn. 1992). The Court of Crim nal Appeals held that
the trial court had not abused its discretionin admtting the test
result of the defendant, Jerry Wayne Edison.? W affirm the
judgnment of the internedi ate appellate court and conclude that a
trial court’s Sensing decision nust be presunmed correct on appeal

unl ess the preponderance of the evidence is to the contrary.

Wiile on patrol during the early norning hours of
February 17, 1994, Oficer Steve Manning of the Dandridge Police
Depart nent observed a car stalled in the highway with an i ndi vi dual
attenpting to push it out of the road. Wen Mnning stopped to
of fer assistance, he detected a strong odor of al cohol com ng from
the defendant, who was in the driver’s seat of the car. Upon
guestioni ng, the defendant adnmitted that he was returning home from
a country nmusic bar in Knoxville when the alternator on his car
ceased to work. Manning then conducted three field sobriety tests;
t he defendant failed each one. The defendant was arrested and

transported to the sheriff’s office.

The Court of Crimnal Appeals explained that although sone

court docunents refer to the defendant as “Eidson,” its policy is
to list the defendant’s nane as it appears on the indictnment. 1In
this case, “Edison” is the nanme used in the indictnent. Thus, to
reduce the probability of confusion, we will also refer to the

def endant as Jerry Wayne Edi son.



At the sheriff’s office, the defendant was observed for
twenty mnutes before undergoing breath-alcohol testing on an
I nt oxi meter 3000. O ficer Merlin Foister, who was trained by the
Tennessee Bureau of Investigation, admnistered the test. The

def endant’ s bl ood-al cohol content neasured 0.12.2

I n Sensing, this Court addressed the fundanental question
of the “foundation to be laid for the adm ssion of evidentiary
breath tester results.” Sensing, 843 S.W2d at 416. Prior to
Sensing, the certified operator of the test instrunment was required
to know the scientific technology involved in the instrunent’s
function. Id. But advances in scientific technol ogy have now
facilitated the wuse of conputerized instrunments which are
thoroughly tested and nonitored to ensure a greater degree of

accuracy.

2Bl ood al cohol concentration (BAC) is expressed in percent
wei ght by volunme (%W v) based upon grans of al cohol per 100 cubic
centinmeters of blood or per 210 liters of breath. A BAC of 0.10%
w v neans 0.10 grans of al cohol per 100 cubic centinmeters of bl ood
(0.01g/ 100cc) or 0.10 grans of alcohol per 210 liters of breath.
Al cohol concentrations in either breath or in air m xtures can al so
be expressed in mlligranms of al cohol per liter of air (mg/l); to
convert ng/l to units of percent weight by volune, multiply by
0.21. (Traffic Laws Anno., Sec. 11-002.1(a) (Supp. 1983)). The
conversion factor of 0.21 is a commonly used val ue recogni zed by
the Commttee on Al cohol and O her Drugs of the National Safety
Counci | ; that is 210 liters of deep lung air at 34°C contains
approximately the sane quantity (mass) of ethanol [alcohol] as
100cc of pul monary blood. See R N. Harger, R B. Forney and R S
Baker. ‘Estinmates of the Level of Blood Al cohol from Analysis of
Breath.” Quarterly Journal of Studies on Alcohol. 1-18 (1956)."
Sensing, 843 S.W2d at 415 n. 2.



In recognition of these scientific advances, this Court
determned that, in general, the average |aw enforcenment officer
adm ni stering a breath-al cohol test need not possess the technica
background necessary to qualify as an expert. |d. Rather, we held
that the testing officer nust be able sinply to testify to the

followi ng six prerequisites to adm ssibility:

(1) that the tests were perforned
in accor dance with t he
st andar ds and operating
procedure pronulgated by the
forensic services division of
t he Tennessee Bur eau of
| nvesti gati on,

(2) that he was properly certified
in accor dance with t hose
st andar ds,

(3) that the evidentiary breath
testing instrunent wused was
certified by the forensic
services division, was tested
regularly for accuracy and was
working properly when the
breath test was perforned,

(4) that the notorist was observed
for the requisite 20 mnutes
prior to the test, and during
this period, he did not have
foreign matter in his nouth,
did not consune any al coholic
beverage, smoke, or
regurgitate,

(5) evidence that he followed the
prescribed operational
procedure,

(6) identify the printout record
offered in evidence as the
result of the test given to the
person tested.

Once the State has satisfied the six prerequisites, the
test result is adm ssible. Once admtted, a ratio of 0.10%or nore
creates a rebuttabl e presunption of intoxication. Tenn. Code Ann.
8 55-10-408(b) (1993)(currently codified at Tenn. Code Ann. 8 55-
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10-408(a) (1998));° Sensing, 843 S.W2d at 416. The defendant is
free “to challenge the accuracy of the particular machine, the
qgqualifications of the operator, and the degree to which established
testing procedures were followed.” 1d. Such challenges, however,
go only to the weight of the evidence, as distinguished fromits

adm ssibility.

Al t hough Sensing prescribed the requisite criteria for
the admissibility of breath-alcohol test results, it did not
establish an appropriate standard of review to be applied to the
trial court’s decision on adm ssibility. |Indeed, even during these
proceedi ngs, the parties have argued for different standards of
review, including abuse of discretion, preponderance of the
evi dence, and de novo. A mgjority of the Court of Crimnal Appeals
determined that the abuse of discretion standard was the

appropriate standard to be applied.

The adm ssibility of evidence is generally within the
broad discretion of the trial court; absent an abuse of that
di scretion, the trial court’s decision will not be reversed. State
v. Mleod, 937 S.W2d 867, 871 (Tenn. 1996). This standard has
been applied +to decisions regarding the qualifications,
adm ssibility, relevancy, and conpetency of expert testinony.

State v. Ballard, 855 S.W2d 557, 562 (Tenn. 1993); see also State

v. Brimrer, 876 S.W2d 75, 79 (Tenn. 1994). To guide the tria

court’s discretion with respect to the adm ssion of expert or

31f the defendant has previously been convicted of driving
under the influence of an intoxicant, then a result of 0.08% or
nore creates a rebuttabl e presunption of intoxication. Tenn. Code
Ann. 8 55-10-408(b) (1998).



scientific testinony, we have recognized the following factors

whi ch may be consi der ed:

(1) whether scientific evidence has
been tested and t he net hodol ogy
with which it has been tested;

(2) whether the evidence has been
subjected to peer review or
publ i cati on;

(3) whether a potential rate of
error i s known;

(4) whether . . . the evidence is
generally accepted in the
scientific community; and

(5) whether the expert’s research
inthe field has been conducted
i ndependent of |itigation.

McDaniel v. CSX Transp., Inc., 955 S.W2d 257, 265 (Tenn. 1997).

Wth specific regard to breath-alcohol test results,
Sensing renoved the discretion which would have ordinarily

acconpani ed the adm ssion of scientific evidence. See State v.

Bobo, 909 S.wW2d 788, 790 (Tenn. 1995) (“Sensing established the
prerequisites for threshold adm ssibility of breath al cohol test
results.”). For exanmple, as noted previously, the person
adm nistering the test need not be an expert. He or she nust
simply have been trained by the Tennessee Bureau of |nvestigation
in the adm nistration of such tests and nust denonstrate that the

test was perforned according to that training.

Thus, instead of having to determ ne whether the
proffered test result “will substantially assist the trier of fact
to understand the evidence or to deternmine a fact in issue,”* the

trial court nust determ ne only whether the Sensing prerequisites

“Tenn. R Evid. 702.



have been net. In this sense, the prerequisites are essentially
prelimnary facts underlying the adm ssion of the test result.
Once they are proven by a preponderance of the evidence, see State

v. Stanper, 863 S.W2d 404, 406 (Tenn. 1993), the trial court

should admt the result.

This leads us to agree with Judge Joseph M Tipton's

analysis in his concurring opinion in the Court of Crimnal

Appeal s:

[ T]he matters of discretion relative
to expert wtness testinony and
scientific test reliability for
breath t est results from an
I ntoxi meter 3000 were essentially
resolved in Sensing for DU trials.

In this respect, the [abuse of
di scretion standard] would have us
defer to a discretion that the tri al
court does not possess.

Under the preponderance standard, the trial ~court remains
responsi bl e for determ ni ng whet her the Sensing prerequisites have
been proven. Therefore, the trial court’s finding inregardto the
Sensing prerequisites is the ultimte nmeasure of test result
adm ssibility. W wll presune that finding is correct, and we

will overturnit only if the evidence preponderates otherw se. See

State v. Odom 928 S.wW2d 18, 23 (Tenn. 1996) (trial court’s

findings of fact on suppression issues are upheld unless the

evi dence preponderates ot herw se).

The defendant argues that the State failed to satisfy two
of the Sensing prerequisites and, thus, that the breath-al coho
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test result should not have been admtted. Specifically, the
defendant contends that the State failed to satisfy the third
prerequisite® and the fifth prerequisite.® For the reasons set
forth bel ow, we cannot hol d that the evidence preponderates agai nst

the trial court’s findings.

Regarding the third prerequisite, Foister testified that
the Tennessee Bureau of Investigation calibrated the testing
instrument every three nonths and that a docunent evidencing the
instrunment’s certification was posted at the jail. Although he
could not specify the exact date of the |ast nmaintenance check
performed, this lack of specificity does not detract from his
t esti nony. Accordingly, we <cannot say that the evidence
preponderates against the trial court’s determnation that this

prerequisite was satisfied.

The evi dence, however, is not as clear wwth regard to t he
fifth prerequisite. On direct exam nation, Foister responded in
the affirmative to several questions about follow ng the proper
procedures in testing the defendant. Because these questions and
answers were of a general nature, the trial court nade the
foll ow ng observati on:

[I]t may be that Item #5, that he

followed the prescribed operation
procedure, it’s kind of close. It

*This prerequisite requires evidence “that the evidentiary
breath testing instrunent used . . . was tested regularly for
accuracy and was working properly when the breath test was
perfornmed.” Sensing, 843 S.W2d at 416.

esting
d.

This prerequisite requires “evidence that [the t
officer] followed the prescribed operational procedure.” |
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may be that you coul d nmake that nore
speci fic.

To address the trial court’s concern about specificity,

the State asked Foister the follow ng question:

VWhat did you do to get the nachine
to operate properly? Wat steps did
you take with the defendant?

In response, Foister testified to the foll ow ng procedures taken:

(1) observed the defendant for
twenty m nutes;

(2) input the required information
Into the machi ne;

(3) allowed the machine to purge
itself of dust or any other
subst ances;

(4) waited for t he machi ne’ s
direction to bl ow

(5) had the defendant blowinto the
machi ne; and

(6) obtained a printout of the
results.

The printout confirnms that the required information was entered and

that Foister tested a blank against a standard and then a bl ank

agai nst the defendant’s sanpl e.

Def ense counsel was permtted to cross-exam ne Foister
regarding satisfaction of the Sensing prerequisites. During this
exam nation, the foll ow ng exchange took pl ace:

Q Can you recall or <can you
remenber whether you foll owed

t hose procedures that night
with M. Eidson?

A Well, I"’msure |I followed the
procedur es, but I can’'t
r emenber . It’s just certain

procedures you have to foll ow
to run the test.



Based on this statenent, the defendant argues that the trial court

erred in admtting the test result.

Foi ster testified that he foll owed t he proper procedures,
notw thstanding his failure to recall the specifics of the night in
guestion. Although he admtted during cross-exam nation that he
could not “renmenber” follow ng the procedures, his testinony, as a
whol e, supports the trial court’s determ nation that he had. Thus,
we cannot say that the evidence preponderates against the trial

court’s finding that the Sensing prerequisites were net.

To summari ze, we conclude that a trial court’s decision
to admt breath-alcohol test results under Sensing will not be
overturned unl ess the preponderance of the evidence is otherw se.
Applying this standard to the facts of this case, we cannot say
that the trial court erred in admtting the defendant’s breath-
al cohol test result. Accordingly, the judgnment of the Court of
Crimnal Appeals is affirned. Costs shall be assessed agai nst the

def endant .

ADCLPHO A. BIRCH, JR, Justice

CONCUR:

Ander son, C.J.
Dr owot a, Hol der, Barker, JJ.
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