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DI SSENTI NG OPI NI ON

The crimnal attenpt statute in issue provides:

(a) A person conmts crimnal
attenpt who, acting with the ki nd of
culpability otherwi se required for
t he of f ense:

(3) Acts with intent to conplete a
course of action or cause a result
that would constitute the offense,
under the circunstances surroundi ng
the conduct as the person believes

them to be, and the conduct
constitutes a__ substanti al step
t owar d t he conmi Ssi on of t he
of f ense.

(b) Conduct does not constitute a
substantial step under subdivision
(a)(3) unless the person’'s entire
course of action is corroborative of
the intent to commt the offense.

Tenn. Code Ann. § 39-12-101 (1997) (enphasis added).

I n determ ni ng whet her certai n conduct constitutes, as a
matter of law, “a substantial step toward the comm ssion of the
offense . . . corroborative of the intent to commt the offense,”

nmy esteened col | eagues have enbraced a construction of the statute



which, in my opinion, is far too expansive. Because | renmin
firmy convinced that the statute should be narrowy construed, |

respectful ly dissent.

Qur crimnal attenpt statute was discussed recently by

this Court in State v. Reeves, 916 S.W2d 909 (Tenn. 1996). I'n
Reeves, a twel ve-year-old defendant told a friend that she intended
to poison her teacher's coffee. The foll ow ng day, one of the
defendant’ s friends brought rat poison to school, and t he def endant
was observed “leaning over” the teacher's desk. When the teacher
entered the cl assroom she found a purse containing rat poi son next

to her coffee cup.

The Court, tailoring the opinion to the facts of the

case, stated:

when an actor possesses materials to
be used in the commssion of a
crime, at or near the scene of the
crime, and where the possession of
those materials can serve no | awful
purpose of the actor under the
ci rcunstances, the jury is entitled,
but not required, to find that the
actor has taken a “substantial step”
toward the comm ssion of the crine
i f such action is strongly
corroborative of the actor’s overal
crim nal purpose.

Id. at 914 (enphases added). Thus, it appears that the Court has
eschewed the opportunity to interpret the statutory |anguage of
Tenn. Code Ann. § 39-12-101(a)(3) narrowy, deciding instead to

apply afairly broad interpretation to the term*“substantial step.”

Notwi thstanding this expansive interpretation, by
statute, the State is still required to prove “substantial step”

conduct. Indeed, ny dissent in Reeves was based on ny view that
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t he evidence was insufficient to support a finding of “substanti al
step” conduct. In ny opinion, the record did not denonstrate that
the twel ve-year-ol d def endant’ s possessi on of poison at school was
“strongly corroborative” of an intent to commt second-degree
murder; nor did her conduct constitute a substantial step toward

t he conmm ssion of the underlying offense.

Thi s case provi des yet anot her opportunity to denonstrate
t he danger i nherent in an expansive construction of Tenn. Code Ann.
§ 39-12-101(a)(3). Here, Fow er expressed a willingness to becone
sexual ly involved with a young boy. Aside fromthis expression
the only other action the defendant t ook was to give the undercover
agent a check for $200. Fow er’s conduct may constitute the
indirect solicitation of a crime, but it does not constitute

crimnal attenpt.

The authorities conclude generally that “as a genera
proposition . . . nere crimnal solicitation of another to commt

a crine does not constitute an attenpt.” Gervin v. State, 212

Tenn. 653, 371 S.W2d 449, 450 (1963)."' Before a defendant will be
deened guilty of an attenpt to commt the crime solicited, he or
she nmust both solicit another to commt a crine and perform “sone

other act toward its perpetration.”? 4 Charles E. Torcia,

Though the crinmnal attenpt analysis in Gervin has been
superseded by statute, the court’s discussion of the analytica
distinction between solicitation and crimnal attenpt renains
| egal Iy valid.

‘Granted, Fow er was not directly soliciting another to conmit
the crinme of statutory rape; he was soliciting an officer to

procure a mnor to engage in illegal sexual activities which would
constitute statutory rape. However, the principle still applies;
inadditiontoindirectly soliciting the crinme through the officer,
there nust be “sonme other act toward its perpetration,” to

constitute attenpt. 4 Charles E. Torcia, Wiarton’'s Gimnal Law §
672 (15th ed. 1996).




Wharton’'s Crimnal Law 8§ 672 (15th ed. 1996). More specifically,

in State v. Baxley, 633 So.2d 142, 145 (La. 1994), the Louisiana

Suprene Court revi ewed cases fromvarious jurisdictions considering
whet her soliciting another to commt a sexual offense supports a
conviction for attenpt. The Court found that the view held by the
majority of jurisdictions is that solicitation my not be equated
with an attenpt to commt a sexual offense. Id. at 46.
Additionally, the Court found that the majority view"is persuasive
and should be followed.” 1d. Li kewi se, in a case involving
attenpted statutory rape, this Court has noted that “[t] he wei ght
of authority . . . is that mere solicitation is not sufficient [to

constitute crimnal attenpt].”® MEwing v. State, 134 Tenn. 649,

185 S. W 688, 689 (1916).

It is difficult to conceive of an attenpted rape which
does not include at |least |imted physical contact. Conduct short
of physical contact nay suggest the actor’s intent and preparation
to commt a rape; it does not, however, show a substantial step
toward the comm ssion of that crine. Therefore, conduct which

falls short of physical contact does not constitute attenpted rape.

In the case before us, the proof is sufficient to
establish the offense of solicitation of a mnor.* But | would

hol d that the proof fails mserably to support Fow er’s conviction

I'n McEwi ng, the Court affirnmed the defendant’s conviction for
attenpted statutory rape based in part on the physical contact
between the defendant and the victim Though the “overt act”
analysis applied by the MEwWNng court has been superseded by
statute, the historical distinction between solicitation and
attenpted sexual offenses is a principle that transcends the
varying statutory definitions of the type of conduct that rises to
the level of crimnal attenpt. See Tenn. Code Ann. 8§ 39-12-101
(1997).

“Tenn. Code Ann. § 39-13-528 (Supp. 1998)(effective July 1,
1998) .



of attenpted statutory rape as defined in Tenn. Code Ann. 8§
39-12-101(a)(3).

Accordi ngly, for the reasons outlined above, I
respectfully dissent fromthe result reached here by the mgjority

of ny col | eagues.

ADOLPHO A. BIRCH, JR, Justice



