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Thisworkers' compensation appeal hasbeenreferredto the Special Workers' Compensation
Appeals Panel of the Suprame Court in accordance with Tenn. Code Ann. 8§ 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusions of law. The trid
court awarded the plaintiff 24 percent vocational disability to the body as awhole. The defendant
contendsthat the preponderance of the evidencedoes not support thetrial court’ saward. Weaffirm.

Tenn. Code Ann. § 50-6-225(e) (1999) Appeal as of Right; Judgment of the Chancery Court
isAffirmed.

LAFFERTY, SR. J,, delivered the opinion of the court, in which BARKER, J., and PEOPLES, Sp. J.,

joined.

Debral . Fulton and Beverly D. Nelms, Knoxville, Tennessee, for the appellant, Ingram Industries,

Inc.

P. Richard Talley, Dandridge, Tennessee, for the appellee, Carless Dyke Keller.
MEMORANDUM OPINION

On May 29, 1997, the plaintiff, age 46, sustained work-related injuries to her left and right
shoulders from operating an e ectric pd let jack. Ordinarily, the plaintiff wasin inventory control,
but due to a changein ownership of the companies, she was assigned the task of moving items by
theuseof aforklift. Theplaintiff isleft-handed and operatesthisforklift using her arms. Theparties
do not dispute that the plaintiff sustained awork-related injury.

MEDICAL EVIDENCE
On February 23, 1998, Dr. Stephen P. Graham, an orthopedic surgeon, saw the plaintiff with

acomplaint of pain in both shoulders. X-rays of the left shoulder revealed some down-sloping of
the shoulder bone, which was developmental. The plaintiff had impingement syndrome in both



shoulders. In March, 1998, an MRI revealed a possibletear of the anterior part of the rotator cuff
ontheleft shoulder. Notear was seen ontheright shoulder. Dr. Graham recommended arthroscopic
surgery. During thissurgery, Dr. Graham observed mild irritation of the joint, with someinflamed
tissue, but no significant bone damage. Dr. Graham removed some bursal scarred tissue, but did not
see any tear in the muscle at that point. In a follow-up visit, Dr. Graham concluded that the
plaintiff’s shoulder problems were adhesions which was consi stent with diagnosis of impingement
rather than any tear in the muscle. These adhesions were caused by the use of the pallet jack. Due
to continued complaints by the plaintiff, Dr. Graham performed surgicd manipulation on the
plaintiff’s shoulders to determine any lossof range of motion in July, 1998. It was Dr. Graham’s
opinion that the plaintiff had full range of motion in the right shoulder, but the left shoulder had
sometightness. On September 9, 1998, the plaintiff reached maximum medical improvement. The
plaintiff could perform her prior job, but shedid have limited motion of her shoulder. Dr. Graham
opined that the plaintiff sustained a9 percent impairment to the upper extremity, which then related
to a 5 percent impairment to the body as a whole. Dr. Graham opined that the plaintiff did not
sustain any impairment to the right shoulder.

At the request of the defendant, Dr. John E. B. Harrison, an orthopedic surgeon, examined
the plaintiff. After taking the plantiff's history, review of her medical treatment and records, Dr.
Harrison opined that the plaintiff had evidence of adhesive capsulitisof theleft shoul der and that she
had complaints of bilateral chronic shoulder pain, worse on the left, with evidence of shoulder
impingement. Usingthe AMA Guide Fourth Edition, Dr. Harrison opined that the plaintiff sustained
a 10 percent permanent partial physical impairment to theleft upper extremity. Asto theright upper
extremity, Dr. Harrison opined a 2 percent partial physical impairment. In Dr. Harrison’s opinion,
these ratings converted to 7 percent impairment to the body as awhole.

At the request of plantiff’s counsel, Dr. William E. Kennedy, an orthopedic surgeon,
examined theplaintiff inApril, 1999. Atthetime of theinterview, Dr. Kennedy determined that the
plaintiff sustained work related injuries to both of her shoulders. She still had constant dull pain
more severein the left shoulder and persistent aching in the right shoulder. Dr. Kennedy described
Dr. Graham’s surgery as a debri dement of the subacromia space and arthroscopic acromioplasty.
Dr. Kennedy explained that Dr. Graham cleaned out the space underneath that shelf of bone that is
called the acromion, and he al so removed aportion of the under surface of that shelf of bonein order
to decompress that space and allow more room for the gliding of thenormal structures beneath the
shelf, including therotator cuff and the head of the humerus. Using the AMA Guides, Dr. Kennedy
opined that the plaintiff sustained an 11 percent permanent physical impairment to theleft shoulder.
Dr. Kennedy opined that the plaintiff was due an additional 10 percent permanent physical
impairment to the left shoulder due to her resection acromioplasty. This 10 percent impairment
rating is permitted by the AMA Guides for a resection arthroplasty of the acromioclavicular joint.
Dr. Kennedy recognized that the plaintiff did not have this procedure, but in his experience as an
orthopedic surgeon, acramioplasty is very similar to a resection arthroplasty of this joint. Dr.
Kennedy opined that these ratings converted to a 20 percent permanent physical impairment to the
left upper extremity. Asto theright shoulder, Dr. Kennedy opined that the plaintiff sustained a 4
percent permanent physical impairment dueto the mildloss of range of motion. Dr. Kennedy opined
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that the plaintiff’ s 20 percent impairment of the left shoulder converted to 12 percent to the body as
awhole. Astotheright shoulder, Dr. Kennedy found that the 4 percent impairment equals 2 percent
to the whole person, totaling 14 percent. In cross-examination, Dr. Kennedy acknowledged his
determinationthat Dr. Graham’ ssurgery waslikearthroplasty and that the plaintiff’ stotal permanent
physical impairment would be 9 percent to the body as awhole.

LEGAL ANALYSIS

The defendant asserts that the tria court's award is excessive and is not supported by a
preponderance of the evidence. Further, the defendant complainsthat thetrial court eredinrelying
upon the testimony of Dr. Kennedy as opposed to the testimony of the treating physician, Dr.
Graham.

A review of thefindings of fact made by thetrial court isde novo upon the record of thetrial
court accompanied by a presumption of thecorrectness of thefindings, unless the preponderance of
the evidence is otherwise. Tenn. Code Ann. 8 50-6-225(e)(2); Sone v. City of McMinnville, 896
S.W.2d 548, 550 (Tenn. 1995). The application of this standard requires this Court to conduct an
independent examination of the record to determine where the preponderance of theevidencellies.
Williams v. Tecumseh Products Co., 978 SW.2d 932, 935 (Tenn. 1998).

Wherethetria recordcontainsoral tetimony of awitnessor witnesses, this Court shall give
considerable deference to the trial court’s findings regarding the weight and credibility of that
testimony. Townsend v. Sate, 826 SW.2d 434, 437 (Tenn. 1992). However, when the
determination of factual issuesinvolvesmedical testimony derived solely from depositions, asinthe
present case, this Court isin the sameposition asthetrial court when reading the testimony and may
draw its own conclusions about the wei ght, credibility, and s gnificance of such testimony. Seiber
v. Greenbrier Indus. Inc., 906 S.W.2d 444, 446 (Tenn. 1995); See Henson v. City of Lawrenceburg,
851 S.W.2d 812, (Tenn. 1993).

Thedefendant contendsthat thetrial court should have given greater weight tothedeposition
of Dr. Graham, the treating physician. Citing Orman v. Williams-Sonoma, Inc., 803 S.\W.2d 672,
677 (Tenn. 1991); Crossnov. Publix Shirt Factory, 814 SW.2d 732 (Tenn. 1991). Theseauthorities
do. Beyond thisproposition, however, istherulethat atrial court may conclude that the opinion of
a certain expert should be accepted over the opinion of other experts. Thomas v. Aetna Life and
Cas., Co., 812 SW.2d 278, 283 (Tenn. 1991).

The defendant takes issue with Dr. Kennedy’ s opinion that the plaintiff’s surgery was not
arthroplasty, but arthroscopic surgery. Dr. Graham described the procedureof arthroplasty as“where
we' regoing inand resecting out thejoint and replacingit. Arthroscopy isyou’ rejust lookingin and
tryingto clean thingsout.” Dr. Kennedy opined the plaintiff’ s surgery procedure as acromioplasty,
which is similar to resection arthroplasty of the acromioclavicular joint. Both physicians describe
thisprocedure asmajor surgery. Initsruling, thetrial court commented on the differencein opinion
of thesetwo doctorsas* you know doctors have different opinions, like lawyersand everybody el se,
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it always happens that way.” Likewise, the trid court was quite impressed with the plaintiff asa
witness, her return to work, working hard, but she continued to have problems.

We are not disposed under the de novo credibility rule to out of hand reject thetrial court’s
determination as to which medical evidence to accept unless there is contained in the depositions
someindiciaof untrustworthiness. We have reviewed the medical depositionsin this cause and we
find no reason to disagree with the conclusions reached by thetrial court.

We affirm the judgment and tax the costs against the defendant.
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JUDGMENT

This case is before the Court upon the entire record, including the order of referral
tothe Special Workers' Compensation A ppealsPanel, and the Panel’ smemorandum Opi nion setting
forth its findings of fact and conclusions of law, which are incorporated herein by reference;

Whereupon, it appearsto the Court that the memorandum Opinion of the Panel should
be accepted and approved; and

Itis, therefore, ordered that the Pand’ s findings of fadts and conclusions of law are
adopted and affirmed and the dedsion of the Panel ismade the Judgemert of the Court.

Costson appeal aretaxed tothe defendant, CarlessDykeKeller, for whichexecution
may issue if necessary.
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