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MEMORANDUM OPINION

The employee, Mary E. Miller, was 46 years old at the time of trial and has a
12" grade education. Prior to working at Nissan, Ms. Miller had worked at abank, asawaitressand
asasecretary. Sheworked for the defendant, Nissan Motor Manufacturing from August 1984 until
February 1998. Ms. Miller worked in various positions at Nissan until her injury on December 13,
1990. Atthetimeof herinjury, she had beenworkinginanareacalled Cab Main for approximately
three to four years. She had never had any significant injuries before December of 1990 that had
affected her ability to perform physical labor.

On December 13, 1990, while working at Nissan, a dolly hit Ms. Miller’s right leg and
mashed it against a railing wall. Ms. Miller was treated in the emergency room at Nissan and
referred toDr. Ray Lowery, M.D., an orthoped c surgeon. Dr. Lowery diagnosed Ms. Miller'sinjury
as a "contusion to the right leg." He opined that she had reached her maximum medical
improvement around June 10, 1991 and gave her athree percent (3%) permanent impairment rating
based on loss of physical function to her right lower extremity due to a soft tissue injury of the
gastroc muscle and partial sural nerve deficit. He did not impose any permanent restrictionson Ms.
Miller.

On September 25, 1991, Ms. Miller saw Dr. Larry Laughlin, M.D., an orthopedic surgeon,
complaining of painin thecaf of her right leg. Shewasreferred to Dr. Laughlin by Nissan. Dr.
Laughlin performed a physical examination of her lower extremities; diagnosed a soft tissue injury
of the calf muscles; and opined that Ms Miller would haveno permanent physical impairment.

In February of 1992 and later in August of 1995, Ms. Miller saw Dr. Richard Fishbein, an
orthopedic surgeon. Dr. Fishbein felt that she had a post-compartment syndrome dysesthesia or
“burning of the nerves.” He stated that Ms. Miller had reached maximum improvement in June of
1991 and retained aten percent (10%) permanent impairment of the right lower extremity. Hegave
restrictions of no excessive standing, avoiding walking, climbing heights, and for every hour spend
five minutes with her leg up.

On January 26, 1993, Ms. Miller saw Dr. Thomas E. Tompkins, M.D., an orthopedc
surgeon, concerning her leg problem. She had been referred to Dr. Tompkins by Nissan. Dr.
Tompkins could not make any objective findings to substantiate her complaints and he diagnosed
her leg pain as consistent with shin splints.

Ms. Miller returned to Dr. Tompkinsone month later and complained of painin her right and
leftleg. Although hestill couldnot make any objectivefindingsto substantiate her complaints, Dr.
Tompkinsordered an MRI, aSED rateand abonescan. OnMarch 3, 1993, Dr. Tompkinsreported
to Ms. Miller that all of her test results were normal.

On March 18, 1993, Ms. Miller came back to see Dr. Tompkinscomplaining of the same
symptoms and informed him of Dr. Fishbein's diagnosis. Dr. Tompkins examined Ms. Miller;
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performed extensive tests and concluded that Ms. Miller did not have either sympathetic dystrophy
or compartment syndrome. Dr. Tompkins felt that Ms. Miller had reached maximum medical
improvement and that she had not retained any permanent medical impairment based on the AMA
Guidelines. Ms. Miller saw Dr. Tompkins again on May 17, 1995, and for the lasttimeon June 21,
1995, with complaints of right leg pain associated with numbness. Dr. Tompkins examined her but
did not change his opinion about her impairment or her diagnosis.

On January 30, 1996, Ms. Miller saw Dr. Robert Clendenin, M.D., for an independent
medical evaluation at the request of Nissan. Dr. Clendenin has a speciality of physicd medicine
rehabilitation. Ms. Miller complained to Dr. Clendenin of lower back and leg pain. She stated that
thisproblem began on September 11, 1995, when she bent over to pick up asmall tool at work and
developed a popping sensation in her right hip and stiffness in her lower back. According to Dr.
Clendenin she did not relate anything to him at that time about the leg injury that she had suffered
on December 13, 1990.

Dr. Clendenin examined Ms. Miller and reviewed an MRI and abone scanreport. Hefound
that “ she had wide-spread tenderness over alarge area of her back and legs, not consistent with an
injury or pain as you see after an injury but more a pain syndrome where the muscles become
sensitized and tender totouch and are painful.” Dr. Clendenin “thought she had afibromydgiatype
muscular pain syndrome” that occurs more commonly in women between the ages of 40 and 50 with
no clear cause. Dr. Clendenin stated that fibromyalgia is a controversial and not vey well
understood disorder. Healso stated that shedid not have RSD. Ms. Miller saw Dr. Clendenin atotal
of eight times and while Dr. Clendenin continued to think that Ms. Miller had fibromyalgia and
chronic pain syndrome he did not find that these conditions were work-related and did not assign
an impairment rating.

InFebruary 1996, Nissan put M s. Miller onatemporary assgnmentintheV IN Cribwhich
was an easier and less strenuous job than her previousjob. Thistemporary job was converted into
apermanent job for Ms. Miller and paid $15.42 an hour. Her prior job had paid $17.72 an hour.
She remained on thisjob until she left Nissan in February1998. According to Mrs. Miller, she left
because she could not continue working due to her injury.

On July 8, 1996, Ms. Miller saw Dr. David Flemming, M.D., an anesthesiolagist in
Chicago, who operates a pain treatment center which integrates medical treatment for chronic pain
with psychology modalities. Ms. Miller had discovered Dr. Flemming on the Internet. He was
licensed to practice medidne in Illinois, Wisconsin, Pennsylvania and the United Kingdom. Dr.
Flemming is board certified in anesthesia

His clinic has one anesthesiologist, two psychologists, and five massage or myofascial
therapists. Dr. Fleming maintains that many patients with RSD and fibromyalgia “can get a cure
even though they have not got a cure in other treatment programs.” He views these conditions as
having a severe emotional impact which when adequately addressed “then patients seem to be able
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to get well.” Dr. Flemming stated: “We train patients essentially to control both the perception of
pain and the physiological basisfor pain using different techniqueswithin hypnotherapy, hypnosis.”
According to Dr. Flemming, 85 to 95 percent of his patients can use hypnosisto “take pain down.”.

At the time he saw Ms. Miller, he was practicing mostly pain management and did not do
very much anesthesia. Dr. Flemming’ sprimary diagnosis was reflex sympathetic dystrophy and he
stated, “the RSD spread to involve tender points in a distribution suggestive of fibromyalgia
syndrome.” Hefurther stated, “ Anyway, right now I’ m going with reflex sympathetic dystrophy and
calling in fibromyalgia because | think that’s more likely what it is.” In explaining the distinction
between RSD andfibromyalgia, Dr. Flemming stated, “ Sothedistinctioniskind of alittleconfusi ng,
and it is even more confusing because we don’t really undestand what causestheseillnessesin the
first place.” Hefurther stated, “The medical profession is completely confused about thisillness.”

Dr. Flemming felt that Ms. Miller’ sRSD and resulting fibromyal giawere caused by her leg injury
which occurred in 1990 and assigned a seventy-five percent (75 %) permanent impairment to the
body as awhole.

On September 6, 1997, Ms. Miller saw Dr. Terry Holmes. Dr. Holmesisapsychiatristwho
practiced the specialty of occupational medicine for 15 years prior to starting his psychiatric
specialty. He served in the Air Force for 27 years. Heis astaff psychiatrist at the Moccasin Bend
Mental Health Institute in Chattanooga. At the time of the first deposition Dr. Holmes was also
operating Mountain View Mental Health in McMinnville aday and ahalf aweek. Dr. Holmesdid
not perform a physical examination when Ms. Miller first contacted him, but he did do a mental
status or initial examination. He treated Ms. Miller regularly during 1998, and gave a second
deposition on November 11, 1998.

Accordingto Dr. Holmes, Ms. Miller had reflex sympathetic dystrophyand fibromyal giaand
hefelt that the 1990 crush injury wasthe trigger for both conditions. He also indicated that she had
somatoform disorder and major depressive episode. When Dr. Holmes was asked the definition of
“fibromyalgia’, he stated, “Actually | would defer the definition of fibromyalgiato Dr. Clendenin
and the people that are expertsin that field.” He admitted he was not an expert on the length of
timeit took for fibromyalgiato progress from one part of the body to the other. He also deferred to
Dr. Clendenin’ stestimony as the accuratetestimony on whether Ms. Miller had RSD. Dr. Holmes
found Ms. Miller to have an impairment of seventy percent (70%) to the body as awhole.

On August 24, 1998, Dr. Evdyn F. Frye, aboard certified clinical psychologist, sav Ms.
Miller at the request of Nissan's attorney. Dr. Frye considered all the goplicable and available
records, an evaluation consisting of two clinical interviews and extensive psychological testing.
Following this procedure, Dr. Frye diagnosed Ms. Miller as having “undifferentiated somatoform
disorder.” Dr. Frye defined “somatoform disorder” aswhen a person develops multiple hedth
problemsasaresult of underlying personality and emotional issues. InDr. Frye sopinion, thecause
of the psychological condition suffered by Ms. Miller had to do with “her basic personality
structure”, and the reported work injury or injuries “did not causeit at all.”
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Nissan's attorney then referred Ms. Miller to Dr. Alisha O. Dunn, M.D., who is board
certified in psychiatry and neurology. On October 30, 1998, Dr. Dunn saw Ms. Miller and
diagnosed undifferentiated somaof orm disorder, hypochondriasiswith poor sight, major depression,
moderate, and opiate dependence. Dr. Dunn felt that the reported work injury or injuries did not
either cause or aggravate Ms. Miller’ s somatoform disorder.

At the time of trial, Ms Miller had pain everywhere, mostly in her back and legs, diarrhea,
problemsbreathing, chest pain, and stiffnessand must |ay down when the pain becomesvery severe.
She could not sleep at night, walk far or stand or sit long.

Thetrial in this case started November 23, 1998. Thetrial was not concluded at the end of
that day and the trial court adjourned until 10 am. the next day. Thee evidently was some
communication between the trial court and the attorneys between the time court adjourned on
November 23, 1998 and 10 a.m. on November 24, 1998. Therecord contains an order that provided
in effect that Ms. Miller’s counsel moved the court for a continuancedue to his health problems.
The order provides, “Plaintiff’s counsel agreed that he would pay the charges of Dr. Frye and Dr.
Dunnif the Court granted acontinuance.” Thisorder wasnot filed until December 13, 1998. It was
signed by the trial court and approved for entry by both attorneys.

OnMarch 26, 1999, Ms. Miller saw Dr. William Bernet M.D. Dr. Bernet, apsychiatrist, was
the Medical Director of the Psychiatric Hospital at VVanderbilt and Director of Vanderbilt Forensic
Psychiatry. Ms. Miller had been referred to Dr. Bernet for a psychiatric disability evaluation by an
organization called GENEX Services, which was affiliated with Provident Life and Accident
Insurance Co. with whom Ms. Miller had a disability policy.

On May 28, 1999, Ms. Miller’ s counsel gave notice of taking the deposition of Dr. William
Bernet setting the deposition for June 9, 1999. Nissan's counsel responded with a motion for a
protective order. The trial court granted the defendant’s motion but did alow Dr. Bernet's
deposition to take place as an offer of proof.

At the conclusion of the trial in this case on July 26, 1999, the trial court excluded the
testimony of Dr. Flemming. Dr. Flemming testified by deposition aswell as at trial on November
23, 1998 and on July 26, 1999. Thetrial court found his testimony did not meet the criteria for
acceptance of scientific testimony in McDaniel v. CSX Transportation Inc., 955 SW.2d 257
(Tenn.1997).

Thetria court found: 1) that Ms. Miller sustained an injury by accident arisingout of and
inthe course and scope of her emp oyment and avarded twenty percent (20%) permanent vocational
or industrial disability to the right lower extremity; 2) that her condition of fibromydgia and
resulting psychiatric condition werenot work-rel ated and as such were not compensable; and 3) that
Ms. Miller was entitled to permanent medical care and treatment only for theinjuryto her right leg
arising out of this work-related accident but not for fibromyalga or any other conditions.
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ANALYSIS

The scope of review of issues of fact is de novo upon the record o the trial court,
accompanied by a presumption of correctness of the findings, unless the preponderance of the
evidence is otherwise. Tenn. Code Ann. § 50-6-225 (e)(2); Lollar v. Wal-Mart Sores, Inc., 767
S.W.2d 143, 149 (Tenn. 1989). When atrial court has seen and heard witnesses, especially where
issues of credibility and weight of oral testimony are involved, considerable deference must be
accorded thetrial court’ sfactual findings. Humphrey v. David Witherspoon, Inc. 734 SW.2d 315
(Tenn. 1987).

Fairly stated, Ms. Miller presented the following issues:
1. Didthetria court properly exclude the testimony of Dr. David Flemming?
2. Didthetrial court refuse to recognize the medicd expertise of Dr. Holmes?

3. Didthetrial court correctly determine the issuesof the fibromyalga and the psychiatric
or psychological claimsin assigning twenty percent (20%) impairmentto the right lower extremity?

4. Didthetria court correctly determine the back injury advanced by Ms. Miller?
5. Didthetrial cout err in not allowing or considering the testimony of Dr. Bernet?

6. Did thetria court err in determining the conditions of the continuance sought by Ms.
Miller at the condusion of the first day of the trial?

7. Did thetria court preclude Ms. Miller from obtaining afair and impartial trial on the
merits of this case?

1. Did thetrial court properly excludethe testimony of Dr. David Flemming?

In general, quedions regardingthe admissibility, qualifications, relevancy and competency
of expert testimony are left to the discretion of thetrial court. Thetrial court’sruling in thisregard
may only be overturned if thediscretion is arbitrarily exercised or abused. McDaniel, 955 SW.2d
at 263-64.

At the conclusion of thetrial after the trial judge had read Dr. Flemming’s deposition and

heard histestimony ontwo occasions, thetrial judge excluded Dr. Flemming’ stestimony basing his
ruling on the case of McDaniel v. CSX, Transportation Inc., 955 SW.2d 257 (Tenn. 1997) and Tenn.
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Rules of Evidence, 702 and 703.

Thetrial court consideredthenon-exclusivelist of factorsset outin McDaniel indetermining
reliability and concluded that Dr. Flemming’ stestimony should be excluded. Thetrial court found
that no proof had been presented as to whether the scientific evidence had been tested or the
methodology in which it was tested, or whether apotential rate of error was known. Thetrial court
found that while Dr. Flemming had published some of his findings and had done some research
independent of litigation, very limited proof had been presented in regard to peer review. Thetrial
court did not find suffiadent proof to show that the evidence had been generaly accepted in the
sci entifi c community.

After thoroughly reading the deposition and testimony of Dr. Flemming and the entirerecord
inthis case, wefindthat thetrial court did not abuse hisdiscretion in excluding the testimony of Dr.
Flemming. Thisissue is without merit.

2. Did thetrial court refuse to recognize the medica expertise of Dr. Holmes?

Ms. Miller complainsthat the trial court erred in not recognizing Dr. Terry Holmes as an
expert inregard to her medical condition and/or in disregarding Dr. Holmes' testimony in regard to
her medical condition.

According to Dr. Holmes, Ms. Miller's 1990 crushinjury was the trigger for both RSD and
fibromyalga. Healso diagnosed Ms. Miller with somatoform disorder and major depressive episode.

Init’'s ruling the court stated as follows:. *And after reading his deposition, a couple of
times, | am going to allow himto testify in regard to the psychiatric condition. | do have problems
in regard to histestimony in regard to the medical condition.”

Thetrial court did consider Dr. Holmes' testimony. It isobvious after reading 241 pages of
Dr. Holmes' deposition that he was treating Ms. Miller as a psychiatrist. Dr. Holmes admitted he
was not an expert or deferred to Dr. Clendenin “and the people that are expeats in that field” on
aspectsof fibromyalgiaor RSD on more than one occasion.

Thetrial court specifically foundthat the testimony of both Dr. Dunn and Dr. Fryewas more
credible than that of Dr. Holmes.

We find no error on the part of the trid court in reference to Dr. Holmes’ tesimony. This
issue is without merit.

3. Did the trial court correctly determine the issues of the fibromyalgia and the
psychiatricor psychological claimsinassigningtwenty per cent (20% ) impair ment of theright
lower extremity?



Thetrial court awarded Ms. Miller atwenty percent (20%) permanent vocational or
industrial disability to her right lower extremity and further found tha Ms. Miller’ s condition of
fibromyalga and resulting psychiatric condition were not work-related and therefore not

compensable..

Concerning theinjury to Ms. Miller’ sright lower extremity, there were two physicianswho
assessed permanent partial impairment. Dr. Ray Lowery assessed a three percent (3%) permanent
impairment and Dr. Richard Fishbein assessed a ten percent (10%) permanent impairment to the
right lower extremity and gave permanent restrictions.

Dr. Thomas E. Tompkins treated Ms. Miller for over two yearsand consistently found that
she had not retained any permanent medical impairment based on the AMA Guidelines. Dr. Larry
Laughlin opined that Ms. Miller would have no permanent physicd impairment.

Thecourt also considered the claimant’ sage, job skills, job opportunitiesin the market place
and brief attempt to return to work in determining vocational impairmert.

After reviewing all the evidencein this case wefind that the evidencedoes not preponderate
against the finding of the trial court regarding the injury to Ms. Miller’s right leg.

In discussing the issues presented by Ms. Miller conceming thetrial court’sruling that Ms.
Miller’ s condition of fibromyalgia and resulting psychiatric condition were not work-related, we
will revisit the testimony of the professional witnesses presented in this case. However, aswe have
upheld thetrial court’sruling excluding Dr. Flemming’ stestimony it will not be considered in this
issue.

Dr. Robert Clendenin was the first doctor who saw Ms. Miller that diagnosed her problem
asfibromyalgia. Thiswas morethan five years after Ms. Miller had injured her right lower leg.
However, Dr. Clendenin did not give an impairment rating as he did not think her condition to be
work-related.

Thetrial court considered the testimony of Dr. Terry Holmes, a psychiatrist, Dr. Evelyn F.
Frye, a clinical psychologist, and Dr. Alisha O. Dunn, who was board certified in psychiatry,
concerning Ms. Miller’ s psychiatric condition.

Dr. Holmes diagnosed somatoform disorder, RSD, fibromyalgiaand major depression. He
felt that her 1990 injury caused the RSD and fibromyadgia which led to her psychiatric condition.

Dr. Evelyn F. Fryediagnosed “ undifferentiated somatoformdisorder” caused by Ms. Miller's
“basic personality structure.” Shewasfurther of theopinion that any reported work injury at Nissan
in 1990 or 1995 did not cause the undifferentiated somatoform disorder that she had diagnosed.

Dr. Dunnalsodiagnosed undifferentiated somatoform disorder and felt that thework injury
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or injuriesin 1990 and 1995 did not either cause or aggravate Ms. Miller’ s somatoform disorder.

Dr. DunnandDr. Frye testified at trial. Dr. Holmes testified by deposition. Thetrial court
specifically found Dr. Frye and Dr. Dunn to be very credible and found them to be more credible
than Dr. Hol mes and Dr. Flemming.

When the medical testimony differs, the trid judge must obvioudy choose which view to
believe. Indoing so, heisallowed, among other things, to consider thequalifications of the experts,
the circumstances of their examination, the information available to them, and the evaluation of the
importance of that information by other experts. Orman v. Williams Sonoma, Inc., 803 S.\W.2d 672
(Tenn. 1991). Thetrial court hasthe discretion to accept the opinion of one medical expert over the
opinion of another medical expert. Johnson v. Midwesco, Inc., 801 S.W.2d 804, 806 (Tenn. 1990).

After a careful review of the record in this case, we find that the evidence does not
preponderate against the finding of thetrial court that Ms. Miller sustained atwenty percent (20%)
vocational or industrial impairment to the right lower extremity and that her condition of
fibromyalgia and psychiatric condition were not work-rel ated.

Thisissue is without merit.
4. Did thetrial court correctly determine the back injury advanced by Ms. Miller?

When Ms. Miller complained about a back injury in 1995, Nissan sent her to Dr. Robert
Clendenin. Ms. Miller stated that this problem began September 11, 1995, when she bent over to
pick up asmall tool at work and devel oped a popping sensationin her right lower hip and stiffness
in her lower back. Dr. Clendenin felt that Ms. Miller had fibromyalgia, but hedid not believe that
this condition was work-related.

There was no medical evidence presented that gave Ms. Miller an impairment rating
attributabl eto the back and Dr. Clendenin found no impairment for what hecharacterizedasastrain.
We found no evidence in the record that would justify the trial court in making any award for the
back injury. Itisalso noted that the back injuryasallegedin 1995 and the psychological injury were
never pled by Ms. Miller.

Thisissue iswithout merit.

5. Did thetrial court err in not allowing or considering the testimony of Dr. Bernet?

Thefirst day of thistrial wason November 23, 1998, and the second and last day of thistrial
was on July 26, 1999.

OnMarch 26, 1999, Ms. Miller saw Dr. William Bernet, apsychiatrist, who wastheMedical
Director of the Psychiatric Hospital at VVanderbilt and Director of Vandebilt Forens ¢ Psychiatry.
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Ms. Miller had been referred to Dr. Bernet for a psychiatric disability evaluation.

On May 28, 1999, Ms. Miller’ s counsel gave notice of taking the deposition of Dr. William
Bernet setting the deposition for June 9, 1999. Nissan’'s counsel responded with a motion for a
protective order. Thetrial court granted the protective order but did allow Ms. Miller’s counsel to
take the deposition as an offer of proof only.

We have read the deposition of Dr. Bernet and have concluded that it is highly unlikely that
his testimony would have changed the decision of the trial court.

Dr. Bernet stated that while he knew of RSD and fibromyal gia, he was not an expert on these
conditionsand he ddn’t deal frequently with paientswho had these conditions. In regard to Ms.
Miller's medical diagnosis he stated : “1 should say that asa psychiatrist, | cannot say that | arrived
at a diagnosis myself of those two conditions. In other words, those are nonpsychiatric medical
conditions that | accepted the diagnoses that had been provided by other physicians.” Dr. Bernet
testified that as far as he could tell her problems started with her 1990 leg injury that eventually
resulted in these medical conditions and subsequent to that she developed some psychiatric
disorders.

Whilehetestified that the RSD and thefibromyal giaweretheresultsof her injury, Dr. Bernet
stated that he was not evduating for causation issues but was performing a psychiatric disability
evaluation:

“Q. Let meask it thisway. Areyou telling the Court and me that to
connect the dots between the leg injury of 1990, and,
first of all, reflex sympathetic dystrophy, you don’t believe
you' re the person to conned those dots?

A. That’scorrect.

Q. Andareyou aso telling meand are you telling the Court to
connect the dots causally between fibromyalgia and the leg
injury of 1990, you' re not the person to make tha connection?

A. Thatiscorred.

Q. .o .You said, and | was curious as to some of the language
you used, “Asfar as | cantell, sheiscorrect in thinking that these
problems started with the crushing injury to her leg in 1990.”

Now, that qualifies your opinion, doesit not, by using the
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language, quote, “Asfar as| cantell,” unquote?

A. Itqudifiesit alittle bit.

Q. Wadll, and certanly we' vealready discussed that you did not
have the medical records involvingthat injury inthe immediate

period afterwads. Isthat corect?

A. That'scorrect.”

Q. Andwhen| say “so far as you know”, again, that’s based on the
medical information that was provided to you and outlined on
page one of your report and no other medical evaluation; is
that correct?

A. Yes

Q. You'vetold usanumber of times, and | just want to make
sure | understand it, your task in evaluating Ms. Miller was
to provide a psychiatric disability evaluation. Isthat true?

Yes.

And you did that?

Yes.

o » o »

And you’' re comfortable with the disability evduation
of her and the diagnoses youmade. |sthat correct?

>

Yes.

QO

You were not at any time asked to provide an impairment
of her until today, correct?

A. Yes, that's correct.
Q. And until today you have not been asked in any fashion

to provide any form of medical/legal causation regarding
Ms. Miller. Isthat correct?
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A. That'scorrect.

Q. Andif you had been asked to provide either impairment
or amedical/legal causation, you would have accessed some
of these other records and other data and information that
we' ve talked about here today in order to bolster your
opinion, correct?

A. Certainly in the latter, the second thing you mentioned,
if | had been asked to establish causation, | would have
been interestedin other records

Q. SuchasDr. Lowery’s, who treated her for her original
1990 injury?

A. Yes
In granting the protective order, the trial court ruled stated:

Citing the length of time the case had been filed; the fact that substantial portions
of thetrial had been completed; that the proposed expert witnessfor the Plaintiff had
not been disclosed in either written discovery responses or pretrid filings in
accordance with Local Rules; and the applicable Tennessee Rules of Evidenceand
therefore, in the exercise of its discretion, that the Court would not alow the
testimony.

Wefindthat thetrial court did not abuseitsdiscretioninnot allowing Dr. Bernet’ stestimony.
Thisissueiswithout merit.

6. Did thetrial court err in determining the conditions of thecontinuance sought by
Ms. Miller at theconclusion of thefirst day of thetrial?

The next issue presented by Ms. Miller iswhether thetrial court erred in holding that after
plaintiff’s counsel becameill during thefirst part of the trial, that plaintiff’s attorney agreed to pay
the fees for thedefendant’ s expertsin order to continue the remainder of the trial.

There is nothing in this entire trial court record concerning the continuance in this case
except the Order heretofore mentioned which provided that: “Plaintiff’s counsel agreed that he
would pay the charges of Dr. Frye and Dr. Dunn if the Court granted a continuance.”.

With nothing more other than the statements contained in Ms. Miller’s appellate brief, we
find thisissue to be without merit.
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7. Whether thetrial court precluded Ms. Miller from obtaining a fair and impartial
trial on the merits of this case?

Itisregretableand unfortunatethat Ms. Miller’s counsel presented thisissuein thisappeal .

For themost part, thiswasjust arehashing of theissues previously presented. Counsel asserted that

“thetrial judges predisposition and one-sided rulings’ prevented hisclient from obtaining afair and

impartial trial onthe merits Thetrial court, onmany occasions, allowed counsel to make an offer of

proof. These offersof proof have been considered. Asto complants about objectionsto evidence

sustained by the trial court, counsel lists numbers of pageswhere the trial court’s rulings appear
without stating the reasons why certain evidence should have been rejected or admitted.

Whileitisentirely proper for counsel in hisbrief to show errors, and apply the law to them,
he is not permitted to insert matters which are impertinent and disrespectful of the trial judge. A
brief in no case can beused asavehiclefor the conveyance of disrespect or professiond discourtesy
of any nature for the court of review or thetrial court, or as aforum for anunsuccessful attorney to
vent hisspite. Wardv. University of the South, 200 Tenn. 412, 418-19, 354 S.W.2d 246, 249 (1962).

After considering theentirerecord inthiscase, we are satisfied that Ms. Miller had afair and
impartia trial on the meritsin this case.

Thisissue is without merit.
CONCLUSION
After reviewing the record in this case, we find that the evidence does not preponderate
againstthetrial court’ sfindingthat Ms. Miller sustaned apermanent vocational disahility of twenty
percent (20%) to the right lower extremity and that Ms. Miller’s fibromyalgia condition and

psychiatric condition were not work related.

The judgment of thetrial court is affirmed. Costs are assessed to the appellant.

James L. Weatherford, Senior Judge
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IN THE SUPREME COURT OF TENNESSEE
SPECIAL WORKERS COMPENSATION APPEALS PANEL

MARY E. MILLER v. NISSAN MOTOR MANUFACTURING
CORPORATION, USA and ROYAL INSURANCE OF AMERICA

Chancery Court for Rutherford County
No. 94WC-858

No. M2000-00185-WC-R3-CV - Filed - June 13, 2001

JUDGMENT
This case is before the Court upon the entire record, including the order of referra to the
Special Workers' Compensation Appeal sPanel, and the Panel’ s M emorandum Opi nion setting forth
its findings of fact and conclusions of law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel should be
accepted and approved; and

It is, therefore, ordered that the Panel’ s findings of fact and conclusions of law are adopted
and affirmed, and the decision of the Panel is made thejudgment of the Caurt.

Costswill be paid by the gopéelant, for which execution may issueif necessary.

I'T ISSO ORDERED.

PER CURIAM
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