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Thisworkers compensation appeal hasbeen referred to the Special



Workers' Compensation Appeal sPanel of the SupremeCourt inaccordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusionsof law. In thisappeal, the employer'sinsurer contends
the award of permanent partial disability benefits is excessve. The panel
concludes the award should be affirmed.

Theclaimant, Dickens, is54 yearsoldwithahigh school education
and no special skills. In April of 1993, whileworking for Eatherly Construction
Company as a ditch digger, he twisted his right knee.

He was referred to Dr. John Mclnnis who arthroscopically
diagnosed and removed alarge tear from the lateral meniscus of the claimant's
right knee joint. The doctor assessed a permanent anaomical impairment of
seven and one-half percent to the right knee, from AMA Guidelines. The
claimant returned to work on June 21, 1993, but ismedically restricted from
repetitive squatting.

Because his duties at Eatherly required him to climb, squat and
kneel, he left Eatherly and is now working for another construction company
servicing equipment, ajob he can perform while standingin apit. Heismaking
less than he would be making in his former work at Eatherly.

Thetrial court awarded permanent partial disabililty benefitsonthe
basis of forty percent to theinjured leg. Appellate review is de novo upon the
record of the trial court, accompanied by a presumption of correctness of the
findings of fact, unless the preponderance of the evidence is otherwise. Tenn.
Code Ann. section 50-6-225(e)(2).

Once the causation and permanency of an injury have been
established by expert testimony, the trial judge may consider many pertinent
factors, including age, job skills, education, training, duration of disability, and
job opportunitiesfor the disabled, in addition to anatomical impairment, for the
purpose of evaluating the extent of a claimant's permanent disability. Tenn.
Code Ann. section 50-6-241(a)(2). From aconsideration of thosefactorsinthis
case, thepanel findsthat the evidencefailstopreponderate against thejudgment
of thetrial court.

The judgment of the trial court is therefore affirmed. Costs on
appeal are taxed to the defendant-appd lant.
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