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MEMORANDUM OPINION

This work ers ' co m pe ns atio n appeal  has been referred to the

Specia l W orkers' Compensat ion Appeals Panel  of the S up rem e C ou rt

in accordance  wi th Tenn.  Code Ann.  § 50-6-225(e)(3) for hear ing and

rep orting  of find ings  of fa ct an d co nc lusio ns  of law . 

In the  first issu e, the d efe nd an t/ap pe llant, Q ua ke r O ats

Co mp any,  s tates that the  tria l co urt  erred  in awarding permanent  part ia l

disa bility benefi ts to  the body as a whole rather  than the scheduled

members  alle ge dly  inju red  - the a rm s.  A s w ill here inafter be shown,

the injury in  this  case consisted of carpel tunnel syndrome to each of

pla intif f-em plo yee's  arm s.  It is w ell se ttled th at a n award of permanent

partia l disa bility for an  injury to a  sch ed uled  m em be r is exclus ive ly

contro l led by th e ra te e stab lishe d b y the  legis lature  for th at m em be r

and is not pe rm itted a s an  aw ard  to th e b od y as  a w ho le.  Wade vs.

Aetna Casualty and Surety Company, 73 5 S .W .2d  21 5 (1 98 7); Jenesco vs.

Creamer, 584 S.W .2d  19 1 (19 70 ).  Th e a rm s are  sch ed uled  m em be rs

and each arm is  g iven the va lue of  two hundred weeks under the

statu te and both arms have a value of  four  hundred weeks.   Tenn.

Code Ann.  50-6-207(3)(A)( ii )(m) and (w ) .  The bod y as a whole also

has a va lue o f fou r hu nd red  we eks.  T he  trial co urt fo un d th at th e

p laintiff  sustained 40% p ermanen t partial disabi li ty to the body as a

whole and did not make  a ra ting w ith the respect to the arms.  The f irst

issue is susta ined.

In the next  issue, the appellant state s:  "Assuming that the tr ia l

cou rt did n ot err  in  awarding permanent  par tia l d isabi li ty benef its  to the

body as a w ho le, w he the r an  aw ard  of 4 0%  to th e b od y as a  who le is
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supported by a preponderance  of the evidence?"

The t ria l court awarded benefi ts for one hundred and sixty weeks

which rep res en ts 4 0%  pe rm an en t pa rtia l d isa bili ty to b oth  arm s or to

the  bo dy a s a w ho le.  

The pla int if f was forty- three years of age at  the t ime of trial.  Sh e

completed high school and also had taken col lege classes in typing,

comp uters, alge bra  and psychology.  She had a work h is tory of

department store  wo rk, w aitres s, p roduct ion work in a factory,  and

working at  an H &  R B lock  Inco m e T ax O utlet p rep aring  tax re turn s.  A t

the t ime of tr ial,  she was employed a t a su pe rm arke t in Bo livar,

Tennessee, checking groceries, occasional ly stocking shelves and

stra ightening the  pro du cts o n th e sh elve s.  She testi fied that she was

unable to p erform  the  ab ov e-m en tion ed  prio r w ork  an d g av e s pe cific

an d log ical re ason s as  to w hy s he  cou ld no t pe rform  ea ch  job.  

She be ga n w ork ing for Q uaker Oats on September 26, 1994,

sta ck ing waff les.  This job required her to grab four waff les in each

hand and put  them into slo ts .   She did th is  one hundred and twenty

tim es  a m inute  all day .  He r regu lar sh ift was  eigh t hou rs a day but she

was often required to wo rk twelve hou rs a day.  She  worked  six or

seven days a w eek.

About  the second week she worked at  Quaker Oats, her  hands

began to sw ell.  S he  rep orted  this  to h er s up erv iso r on  two o cc as ion s

but he to ld her  that the  sw elling  wo uld n ot co ntinu e.  S he  wa s tak en  off

of tw elve  ho ur sh ifts an d p lace d o n o nly e ight h ou r wo rk sh ifts. 

W hen the pain,  swell ing and numb ness in both hands and w rists,
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b ec am e wors e she was referred to Dr.  Paul Schwartz,  a company

approved ph ysicia n.  D r. Sc hw artz  treate d h er co nse rvative ly for a  tim e

but when the pain,  swell ing and numbness con tinue d D r. Sc hw artz

referred the p laintiff to D r. Joh n S pa rrow,  a  surgeon at the Jackson

Clinic .  D r . Sp arro w a lso tre ate d h er co nserv ative ly, bu t wh en  he r

d ifficu lties  co ntin ue d, D r. S pa rrow se nt h er to D r. R on  Bin gh am  for

nerve conduct ion study tests.  Those studies showed m edia nerve

compression and carpel tunnel syndrome.  At th is po int, Q ua ke r O ats

discharged the  plain tiff s tating that  she was not  able to perform her job

duties.

Afte r the p laintiff wa s disc ha rged, Dr. S pa rrow  pe rform ed  left

carpel tun ne l relea se  on  Fe bru ary 6 , 19 95 , an d a  right c arp el tun ne l

release on  Ap ril 5, 19 95 .  On M ay 3 , 1995,  Dr.  Sparrow re leased her

with  no restr ict ions.  W hen he re leased her, Dr.  Sparrow did not  repeat

E M G stud ies a nd  pe rform ed  no  grip s tren gth  testing.  Ap pare ntly he  d id

no t co ns ide r gr ip stre ng th lo ss  in d ete rm inin g pe rm an en t imp airm en t.

Dr . Sp arro w te stified that  some doctors agreed wi th the AMA

Guidelines wi th respect to ratin g d isa bility  du e to  the  los s o f gr ip

stren gth  and others do not .  Dr . Sparrow d id no t agree  w ith AMA

Guidelines in th is  regard.

Dr . Sp arrow  sa id th at the  las t tim e he saw the p la inti ff  was June

2, 1995,  at which time she was  "st ill imp rovin g."  H e tes tified tha t there

is no way of  determining loss  of g rip stre ng th a nd  tha t he  wo uld n ot b e

surprised if sh e w as  still s ufferin g p ain .  He s tated  tha t pa in a nd  grip

stren gth  are  sub jective ; the refo re, h e d id no t con side r the se  sym pto m s

in as sessin g im pa irme nt.

The pla intiff's  attorn ey  se nt h er to D r. Jo e B oa ls, a n o rthop ed ic
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surgeon in M em ph is, an d D r. Ro be rt J. Ba rne tt, an o rthop ed ic surg eo n

in Jackson.

Dr . Boals, testi fy ing by  deposi tion at the instance of  the

de fen da nt,  state d th at h e sa w th e p laintiff on A ug us t 8, 1 99 5.  H e

concluded "tha t she d id have some residuals f rom carpel tunnel

release bi-laterally bu t that sh e ha d ve ry little grip stre ngth  loss."  H e

tes tified tha t the  plain tiff had normal gr ip st rength on the left , according

to national averages, and she ha d f ive po un ds  de cre ase o n th e righ t.

He tes tified that the plain tiff suffere d 5 %  pe rm an en t partia l imp airm en t

to th e righ t "up pe r extre m ity" an d 0  imp airm en t on  the  left.

D r . Boals testified that the AMA tables reflect s t rength of an

average pe rso n.  H e te stifie d  that the plain tiff appe are d to b e ve ry

strong and that "her statement tha t gr ip s treng th is  les s th an  it was  is

consistent wi th anyone's common sense."   He also stated "her

problems  may be more than the dis ab ility ra ting  ref lec ts."   He  tes tified

that the  plain tiff sh ou ld a vo id rep etit ive  work , he av y g ripp ing , bu t co uld

work  on  a lig ht to m od era te le ve l.

D r . Ro be rt J .  Barnet t s tated tha t the p lain tiff had  dim inis he d g rip

stren gth  in both hands.   He tes tified th at h er lo ss  of g rip in  the  righ t

ha nd  wa s forty  to fifty-five  po un ds .  Sh e w as  right h an de d b ut he r left

hand grip s tren gth  wa s m ore  tha n h er righ t ha nd  gr ip stren gth.  D r.

Ba rne tt testi fied that  she had 10% permanent  par tia l impairment to the

r ight  arm and 5%  to the left .

The plain tiff testified  tha t she  wa s 5' 7 " tall an d w eigh ted  23 5

pounds.   Sh e h as  a larg e fra m e a nd  is a v ery s tron g p ers on .  Before

her injury, s he  cho pp ed  wo od  with  an  axe  an d sp lit it with a  m all.  She
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helped mo ve h eav y items, such as a refr igerator, sofa and heavy

couch.  She was as st rong as the average man and ha d s trong  grip  in

bo th ha nd s, w hich  she  ha s lost.  S he  is disa bled  m ore  in her  right hand

tha n th e left.

She testi fied that  she cannot  open a jar of pickles and has m uch

pain an d d ifficulty with h er righ t han d in tu rning  thing s, for example,

door knobs.  She ca nn ot do  repeti tive work and she described mu ch

res trict ion  in liftin g a nd  do ing  othe r form s of w ork .  A t the tim e o f tria l,

she w as ea rning  $4 .50 p er ho ur at th e su pe rm arke t in Bo livar,

Tenne ssee.  She earned $7.50 per hour at  Quaker Oats.  Her

testim on y wa s co rrobo rated  by h er hu sba nd  an d h er da ug hter.

Joe Fre nc h, h ea lth a nd  sa fety m an ag er for Q ua ke r O ats , testifie d

that he manages wo rke rs' co m pe nsation  cas es  for Q ua ke r O ats.  H e

tes tified that the p laintiff can not be  reem ployed  by Qua ke r O ats

because  of her wrist difficu lty.  She was discharged before surgery was

performed because she could not do her job.

Ap pe llate  review is de novo upon the record of th e trial c ou rt,

ac co m pa nie d by a  pre sum ption  of co rrec tne ss o f the  findin gs  of fa ct,

unless the preponderance of  the evidence is  otherwise.  Tenn.  Code

Ann. § 50 -6-22 5(e )(2).  Th is tribun al is requ i red to conduct an

independent exa m inatio n o f the  evid en ce  to d ete rm ine w he re th e

preponderance o f the  evid en ce  lies.  Wingert vs. Government of Sumner

County, 908  S.W .2d 9 21  (199 5).

W he re the tr ia l  judge has seen and he ard  w itne ss es , es pe cia lly

if iss ue s o f cre dib ility and  weig ht to b e g ive n o ral t es tim ony are

involved, on  revie w c on side rab le de fere nce m us t sti ll be a cco rde d to
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those circu m stan ces.  Townsend vs. State,  826 S.W .2d 434 (Te nn . 199 2).

Ho we ver,  this  tribun al is  as  well situa ted  to g au ge  the  we ight, w orth

and significance  of dep osition testim ony a s the tr ia l  judge.   Seiber vs.

Greenbriar Industries, Inc., 90 6 S .W .2d  44 4 (T en n. 1 99 5).  A ll of the

medical proof in  th is  case was by deposit ion.   The other ev idence was

by ora l testimon y.

As previously stated, the tria l judg e a sse sse d th e 4 0%  disa bility

rat ing to th e b od y as w ho le a nd  no t to  bo th a rm s.  In  ca lcu latin g the

vocational d isabi li ty  of inju ries  to b oth  arm s, th e tr ial ju dg e should f irst

determine the d isability of each arm sepa rately, then average those

disabi li ties to arr ive at a  sing le dis ab ility for the  "loss  of tw o a rm s oth er

than at the  sho ulde r."  Drennon v. General Electric Co.,  897 S.W .2d 243

(Te nn .199 4).

O n ou r de novo rev iew, we f ind that the preponderance of the

evidence es tab lish es  tha t the p lain tiff has  50 %  pe rm an en t pa rtia l

vocational d isabi li ty  of the right arm and 25% to the left a rm , resu lting

in 37 .5%  vo ca tion al d isa bil ity o f tw o a rm s.  T he  jud gm en t is m od ified

acco rdingly.

Co sts  are  adjudged against  Quaker Oats for  which execution

ma y issue if ne cess ary.

_______________________________
F . L LO Y D  TA T U M , J U DG E

CONCUR:

________________________________
LYLE REID ,  ASSOCIATE JUSTICE

________________________________
JOE C. LOSER, JR .,  JUDGE
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JUDGMENT ORDER

This case is before the Court upon the entire record, including the

order of referral to the Special Workers' Compensation Appeals Panel, and the

Panel's Memorandum Opinion setting forth its findings of fact and conclusions of

law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of

the Panel should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of fact and

conclusions of law are adopted and affirmed, and the decision of the Panel is made

the judgment of the Court.

Costs will be paid by Appellant, and surety, for which execution may

issue if necessary.

IT IS SO ORDERED this 19th day of December, 1996.

PER CURIAM

(Reid, J., not participating)
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