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MEMORANDUM OPINION

Thisworkers compensati on appeal hasbeen referred to the Special
Workers Compensation A ppeal sPanel of the Supreme Court inaccordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusions of law. In this appeal, the employee or clamant,
Woodward, contendsthe evidencepreponderatesaganst thetrial court'sfinding
that her fibromyalgia was not causally related to her injury. The panel
concludes the judgment should be affirmed.

On July 23, 1992, theclaimant wasinvolved in acar wreck arising
out of and in the course of her employment as a debit agent for the employer,
American General. She suffered amild strain of the neck, superimposed upon
preexisting osteoarthritis. She was first seen by Dr. Sherrod, who made the
diagnosis, then followed by Dr. Calvin Johnson at Wautauga Orthopedics. Dr.
Johnson provided conservative care and assigned minimal permanent
impairment.

Shewasfurther treated by Dr. David L urie, arheumatol ogist, who
diagnosed fibromyalgia but expressed no opinion as to whether her condition
was causally related to the accident. The claimant was under Dr. Lurie's
continuing care at the time of the trial.

Her attorney referred her to Dr. Mark T. McQuain, a specialist in
physical medicineand rehabilitation. Dr. McQuain'simpression, asreflected in
his notes, was:

1. Cervical degenerativediscdisease, maximumat C4-5and
C5-6.

2. Generdized fibromyalgia/tension myalgia, post
traumatic.

3. Patellofemoral degenerative joint disease, bilaterally.

4. Tendency for pan magnification.



In his testimony, the doctor was equivocal as to the cause of the
claimant's fibromyalgia.

Thetrial judgefound that the probative evidencefailed to establish
a causal connection between the work-related accident and the claimant's
fibromyalgia, but awarded benefitsfor her neck injury. Appellatereviewisde
novo upon the record of the trial court, accompanied by a presumption of
correctness of the findings of fact, unlessthe preponderance of the evidenceis
otherwise. Tenn. Code Ann. section 50-6-225(e)(2).

Unless admitted by the employer, the empl oyee seeking benefits
under the Workers' Compensation Act hastheburden of proving, by competent
evidence, every essential element of her claim. Mazanecv. Aetnalns. Co., 491
SW.2d 616 (Tenn. 1973). Ms. Woodward had the burden of proving, in this
case, that her fibromyalgia arose out of her employment.

In order to prove that an injury was one arising out of the
employment, the medical causeof theinjury must beproved. Except wherethe
cause is obvious, causation must be established by expert medicd testimony
based on reasonable medical certainty or probability. Harrisv. Kroger Co., Inc.,
567 S.W.2d 161 (Tenn. 1978). An awad may not be based on conjecture or
speculation. Collinsv. Liberty Mutual Ins. Co., 561 S.W.2d 456 (Tenn. 1978).

From our examination of the medical proof and the entirerecord,
the evidence fails to preponderae against the trial judge's finding that the
claimant's fibromyalgia was not causally related to the automobile accident.
The judgment of the trial court is accordingly affirmed. Costs on appeal are
taxed to the plaintiff-appellee.

Joe C. Loser, Jr., Judge
CONCUR:




E. Riley Anderson, Justice

William H. Inman, Judge
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JUDGMENT ORDER

This case is before the Court upon Motion for review
pursuant to Tenn Code Ann. 8 50-6-225(e)(5)(B), the entire record,
including the order of referral to the Special Workers' Compensation
Appeals Panel, and thePanel’ s Memorandum Opinion setting forth its
findings of fact and conclusions of law, which are incorporated herein
by reference;

Whereupon, it appears to the Court that the motion for
motion for review is not well-taken and should be denied; and

It is, therefore, ordered that the Panel’ s findings of fact and
conclusions of law are adopted and affirmed, and the decision of the
Panel is made the judgment of the Court.

Costs on appeal are taxed to the plaintiff-appellant.

IT 1S SO ORDERED this_17 day of Dec. 1996.

PER CURIAM
Anderson, J. -Not participating.






