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MEMORANDUM OPINION

Thisworkers compensation appeal hasbeenreferredtothe Special
Workers Compensation A ppeal sPanel of the Supreme Court inaccordancewith
Tenn. Code Ann. section 50-6-225(e)(3) for hearing and reporting of findings
of fact and conclusions of law. The employer contends the evidence
preponderates against an award of permanent partial disability benefits. The

panel concludes the avard of permanent partial benefits should be reversed.

On September 1, 1994, the employee or clamant, Caldwell, an
employee of Kelly Services, was sent to work at Moores Quality Snack Foods.
While working there, shedlipped and fell, landing on her hand and arm. After
receiving emergency care at the emergency room of ahospital, shewasreferred
to Dr. Michael Lady, who diagnosed tenosynovitisand prescribed a splint and

rest from work until her bruising and swelling subsided.

On October 19, 1994, the claimant, while visiting arelative in
Louisiana, saw Dr. Steiner, and orthopedic surgeon. Dr. Steiner eventually
released her to return to work without any restrictionsor permanent impairment.
She did.

On December 2, 1994, she left work because her injured arm was
hurting. The next day, she revisited Dr. Lady, who prescribed a wrist splint,
medication and rest. The doctor continued to treat her conservatively. His

testimony by depositionincluded thefollowing relevant questionsand answers:

Q. Okay. Now, Dr. Lady, based upon the American
Medical Association guidelines, do you have an opinion whichis

also based upon a reasonable degree of medical certainty as the



percentage of permanent impairment or disability that Ms.
Caldwell has sustained as a result of the injury of September 1,
1994 and re-injury of November 23, 19947

A. My opinion as to her disability, her conditionis,
Is that she has a recurrent tenosynovitis when, when exposed to
repetitive work, as evidenced by her multiplicity of visits. When
her tenosynovitisis present, | feel like she has approximatdy 15%
disability based on limitation of range of motion, limitation of

strength, although not total limitation of use of the arm....

The permanency is a difficult question for me to
answer other than when her tenosynovitis is present, | feel she's
unable to function and when it's not, she may appear to have a
fairly normal exam. My inclinationistothink it's probable if she
continues repetitive work, that she'll have periods of disability as

aresult of that.

Dr. Harry Bachman, another orthopedic surgeon, testified, " | cannot

find any evidence of any permanent impai rment."

The chancellor found a permanent partial disability of seven and
one-half percent and awarded benefitsaccordingly. Appellatereview isdenovo
upontherecord of thetrial court, accompanied by apresumption of correctness,
unlessthe preponderanceof theevidenceisotherwise. Tenn. Code Ann. section
50-6-225(e)(2). Thistribunal isrequiredto conduct anindependent examination
of the record to determine where the preponderance of the evidence lies.
Galloway v. Memphis Drum Service, 822 SW.2d 584 (Tenn. 1991).

Unless admitted by the employer, the claimant has the burden of
proving, by competent evidence, every essential el ement of her claim. Mazanec
v.Aetnalns. Co., 491 SW.2d 616 (Tenn. 1973). If theclaimisfor permanent

3



disability benefits, permanency must be proved. In dl but the most obvious
cases, permanency may only be proved through expet medical testimony.
Corcoranv. Foster Auto GMC, Inc., 746 SW.2d 452 (Tenn. 1988). Anaward
may not be based on conjecture or speculation. Collinsv. Liberty Mutual Ins.
Co., 561 S.W.2d 456 (Tenn. 1978).

Wehavecarefully considered themedical proof inthe caseandfind
the evidence preponderates against any award of permanent disability benefits.
To the extent that such benefits were awarded, the judgment of thetrial courtis

reversed. Costson appeal are taxed to the plaintiff-appellee.

Joe C. Loser, Jr., Judge
CONCUR:

Penny J. White, Associate Justice

Roger E. Thayer, Judge
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JUDGVENT ORDER

This case is before the Court upon notion for
revi ew pursuant to Tenn. Code Ann. 8 50-6-225(e)(5)(B), the
entire record, including the order of referral to the Special
Wor kers' Conpensation Appeal s Panel, and the Panel's
Menor andum Opi nion setting forth its findings of fact and
concl usions of |aw, which are incorporated herein by

r ef erence;

Wher eupon, it appears to the Court that the notion

for reviewis not well-taken and shoul d be di sm ssed; and

It is, therefore, ordered that the Panel's findings
of fact and conclusions of |aw are adopted and affirned, and

t he decision of the Panel is nmade the judgnent of the Court.

Cost will be paid by Plaintiff/Appellee, for which

execution may issue if necessary.



It is so ordered this day of

1996.

PER CURI AM



