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AFFIRMED Tatum, Judge

MEMORANDUM OPINION

This workers '  compensat ion appeal  has been referred to the

Specia l W ork ers ' Com pe ns atio n A pp ea ls P an el  of the  Su pre m e C ou rt

in acc ord an ce  with  Te nn . Co de  An n. §  50 -6-22 5(e )(3 ) fo r he arin g a nd

rep orting  of find ings  of fa ct an d co nc lusio ns  of law . 

The plainti ff, Je ss e J am es  Jo ne s J r., u nd erw en t co m pe ns ab le

lumbar disc h ern iatio n a nd surgery for  which he entered into a

set tlement agre em ent w ith his em ployer for p aym en t of  permanent

partia l disa bility be ne fits of 4 0%  to the  bo dy  as  a w ho le in September,

19, 1992.   On May 18, 1992, Pla int if f was in jured in a second industria l

accident and suf fered a second lumbar d isc herniation for which he

underwent a sec on d lam inec tom y.  The pla int if f recovered a judgment

for the second in jury against  Cigna Insurance Company in which he

was aw ard ed  fur the r w ork ers ' co m pe ns atio n benef its  based on the

find ing  that he suf fered 55% perm ane nt partial disab ility to the bo dy as

a whole.

O n Se pte m be r 20 , 19 95 , C ign a file d a  m otio n fo r redu ctio n o f

aw ard  pursuant to Tenn. Code Ann.  § 56-6-231 seeking a reduction of

the pe rm an en t disa bility aw ard  for the  sec on d inju ry.  Th e T rial Co urt

denied Cigna's mot ion for reduction of award and this appeal results.

In its  on ly issue,  Cigna says that ev idence preponderates against  the

Tr ial  Cou rt's d en ial o f its m otio n to te rm ina te its  ob liga tion  for payment

of p erm an en t disa bility be ne fits as  of N ovem be r 7, 1 99 5.  
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T.C .A. § 50 -6-2 31  pro vide s:  

A ll amounts paid by employer and received by
the em plo yee o r the e m plo yee's dependents,
by lum p s um  pa ym en ts, s ha ll be final, b ut th e
amount of a ny  aw ard  pa yable  pe riod ical ly  for
m ore than s ix  (6) months may be modi fied as
fol lows:

(1) A t any time by agreement of the
parties and approval by the court;  or

(2) If the part ies cannot agree, then at
any time  after s ix (6) m on ths fro m  the date of
the award an appl icat ion may be made to the
courts  by e ither p arty, o n th e g round of
increase or decrease  of inc ap ac ity du e so lely to
the injury.  In  such cases,  the same proc ed ure
sh all b e fo llow ed  as  in § 5 0-6 -22 5 in  cas e o f a
disputed c la im for compensat ion.

The defen dan t relies prima rily upon  the  testim on y of a  priva te

invest igator who made v ideo tapes showing the  pla intif f while  work ing

as a carpenter in constructing houses and also showing him at  or  near

his res idence.   The defendant  a lso re lies up on  the d ep osition  of D r.

Lowel l Stonecipher who performed both laminectomies upon the

plain tiff.  

M r. B.K . Va nh orn , the  priva te inv es tigato r, testifie d th at h e

observed pla intiff on th ree  sep ara te da ys in J un e a nd  Se ptem be r of

1995.  He  testifie d th at h e o bserv ed  the  plain tiff lifting ,  bending,

c l imbing, kneeling, stooping, reaching, pushing, pul ling, l if ting

scaffo ld ing, wa lk bo ard s, lifting p ow er to ols, a nd  ladd ers .  The witness

tes tified that he  ob serv ed  the p laintiff climb  on  top o f rafters , sec ure

boards and bui ld ing mater ia ls  on to the top of  the house under

construction.  The wi tness saw the pla intif f as sis t in lift ing  an d removing

a golf cart from a small  trai ler and mo ve a large broken tree trunk.

The witn ess too k a to tal of e igh t ho urs  of v ide o fo ota ge  of h is

twenty-five to thirty h ou rs of o bserv ation .  Of  th is  e ight  hours of  video,
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the wi tness edited the tapes to approximately one hour and  this one

hour of ta ping  wa s intro du ced in e vide nce.  W e have obs erv ed  this

tape which represents only about 1/24 or 1/30 of the witnesses

observation.  Much of  the activity of the plaint i ff  does not appear to be

strenuous.   Th e a ctivity th at w as  stren uo us  wa s co ntinu ed  for a  few

m inute s at a  time  an d w as  no t con tinuo us  or re pe titive.  

D r . Lowel l Stonecipher gave a deposit ion on March 15, 1993,  for

use in the tr ia l of this c ase  an d g ave  an othe r dep osition  on  Oc tobe r 27,

1995, for u se  at th e h ea ring o n th e m otion  for reduction of the award.

In the  19 93  de po sition  the  do ctor te stified  tha t he  pe rform ed  bo th

surgeries on the  plain tiff.  He te stifie d in  19 93  tha t the p lain tiff co uld  do

finish ing work  or a ct a s a  work ing  su pe rvis or b ut h e w ou ld n ot

recomm end that the p la inti ff  put up rafters or  be a roofer or  pour

concrete.   He was re leased wi th instruct ions do no repeated bending

or stooping and placed a l i ft ing l imit of f if ty pounds on  the  pla intif f.  A ll

o f these restric tions were temporary and afte r six to  twelve months, the

plain tiff wa s instru cted  by th e d octo r that h e co uld d o w ha teve r he

liked , if he c ou ld ke ep  his a ctivity w ithin h is tole ran ce .  

D r . Ston ec iph er tes tified th at a fte r vie w ing  the above ment ioned

tapes he was of the  op inio n th at the  pla intif f co uld  per form any type of

carpenter work.  However,  he testi fied that he  sa w pla intif f tw o tim es  in

1995.  On  Ma y 9, 1 99 5, th e p laintiff ca m e to  him  with  the sam e

symptoms that he previously had with  h is back and right leg.  He was

complain ing of d ec rea sed se nsation  from  his k ne e d istally.  T he  do ctor

at tha t tim e felt  tha t he  was  ha vin g s ign ifica nt p rob lem s b ut d id n ot

th ink tha t he  ha d a  "rec urre nt d isc", a lthou gh  at o ne  tim e h e d id

suspect a sm all he rniate d d isc.  S ca r tissu e w as  pre sent a nd  the
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plain tiff ha d d ec rea sed se nsation  in the  L5 -S1  ne rve  roo t, which had

be en  pre sent "a ll of the  time ."

In the 1993 deposi tion, Dr. Ston ec iph er rate d th e p lain tiff's

im pairment at 13% to the body as a w hole.  He test if ied in his 1995

deposit ion that h is opin ion had not  changed; that the p la int if f cont inued

to h av e 1 3%  im pa irm en t to  the  bo dy  as  a w ho le.

The plain tiff testified tha t at the  time  of his in jury in March of 1992

he was  work ing  at H oy t Hayes  Con stru ctio n C om pany.  Af ter  the

second inju ry, h e d iscon tinu ed  work ing  there because the work was too

heavy for him  to do .  After b eing  ou t of w ork fo r som e n um be r of

months he  wo rke d fo r Joh n M cB ride d oing  resid en tial co ns tructio n, b ut

had  difficulty.

He began work ing for Eddie Ellis Construct ion Company,  that

was owned  by a fr iend of his.  Mr. El l is permitted him to only work 25

to 35 hours per week and permitted him  to d o ligh ter w ork .  Th e p laintiff

tes tified tha t M r. E llis w ou ld p erm it him  to have days of f when he was

ha ving  difficu lty with  his b ack an d leg .  

The plain tiff testified  tha t he  still had  ba ck p ain b ut it w as  no t as

bad as wh en  he  first res um ed  wo rk afte r his s econ d su rge ry.  He

testified that h e ha s nu mb nes s in his leg  "all of the tim e."  W hile h e

cont inues to have st i ffness an d p ain, he  ha s le arn ed  to d ea l wit h it

be tter.  He admit ted tha t the v ide o ta pe s d ep icte d h im  an d h e te stifie d

that he p layed gol f f rom  15 to 20 times during the sum m er o f 19 95 .  He

is un ab le to  do  an yth ing  after g ett ing  off  from  work .  H is w ife te stifie d
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that he "doe s n oth ing  bu t work ."  H e is  irrita ble  w h en  he  co m es  ho m e

and does noth ing.

H is W -2 form for the year 199 4, th e ye ar b efo re trial, in dica ted

that he had income of  $12,11 7.0 0 which represent approximately 1,219

ho urs  at  $9.50 an hour.  Had he worked 40 hours a week for 50 weeks

he would have been paid for  2,000 hours work.   The hours that he

worked was 781 hours less than a person work ing 40 hours a week for

50 wee ks.

Ap pe llate  review is de novo upon the record  of th e T rial C ou rt,

accompanied by a  pre sum ption  of co rrec tne ss o f the  findin gs  of fa ct,

un less  this p rep on de ran ce  of th e e vide nce is o the rwis e.  Tenn.  Code

Ann. § 5 0-6 -22 5(e )(2 ).  T his  tribun al  is required to conduct  an

independent examination of the evidence to determine where the

preponderance  of the evidence l ies.  Wingert vs. Government of Sumner

County, 908  S.W . 2d 9 21  (Te nn . 199 5).

W he re the tria l judg e h as s ee n a nd  he ard  w itne ss es , es pe cia lly

if issue s a nd  weig ht to b e g ive n o ral t es tim on y are involved,  on review

co ns ide rab le deference must  still be a cco rde d to  those circumstances.

Townsend vs. State,  826 S. W . 2d 434 (Tenn. 19 92 ).  H ow ev er,  this

t ribunal is as  we ll situate d to  gauge the weight, worth and signif icance

of de po sitio n te stim on y as th e tr ial  judge.  Seiber vs. Greenbriar Industries,

Inc., 906 S.W . 2d 444 (Tenn. 1955).  The m edical proof in this case

wa s by de pos ition.  The o ther ev idenc e w as b y oral testimo ny.

A  f inal  decree of judgment in a worker 's  compensat ion case is

fina l, as in any other  case, unless the party seeking to reopen the case
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can prove a situation bringing the case within the terms of Tenn.  Code

Ann. §  50 -6-2 31 .  General Sharers Products Corp. vs. Reese,  245 S.W . 2d

783 (Tenn . C t. Ap p. 1 95 1)  In o rde r to  do  this , the p art y se ek ing  a

modi f icat ion of the original award must show a n increase or decrease

of incapacity since the final judg me nt, due  solely to the o riginal injury.

The sta tute d oe s n ot a uth oriz e a  ret rial  o f  the case on the same

evidence tha t was  pre se nte d in  the  orig ina l trial; the re m us t be  a

substant ia l cha ng e in th e e m ploy ee 's disa bility res ulting  from  the

or ig inal injury.  Hartford Hosiery Mills vs. Jernigan, 14 9 T en n. 2 41 , 25 9 S .W .

546 (19 24 ); Crane Enamelware Co. vs Datson, 15 9 T en n. 5 61 , 20 5 S . W .

2d 1049 (1929).   The statute does not  author ize the reopening of the

case to co rrec t erro rs or  m istak es  in the  or ig ina l  trial.  R.J. Reynolds

Tobacco Co. v. Rollins, 315  S.W . 2d 1  (Te nn . 195 8).

The arg um en t an d re co rd in  this  ca se  is centered pr imar i ly  on the

issue of  whether the employee is capable of  doing fu ll -t ime carpenter

work.  It is we ll settled  tha t this is n ot d eterm ina tive  in w ork er's

compensat ion cases.  T he  qu es tion fo r the  cou rt is "w he the r the

employee's earn ing ca pac ity in re la t ion to the open labor market  has

been diminished by the residual impairment caused by a work re lated

injury  an d n ot w he ther h e is a ble to  return  an d p erform  the job he held

at the tim e of injury."  Clark v. National Union Fire Ins. Co., 77 4 S .W . 2d 586

(Te nn . 198 9).

The employer has not  established that the ea rning  cap ac ity of  the

plain tiff in the  op en  labo r ma rket h as b ee n m ateria lly chan ge d.  D r.

Stonecipher adhered to h is or ig inal opin ion that the pla intif f still h as  a

13%  impairment to the body as a wh ole.  T he  plain tiff is una ble to  wo rk
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full  tim e a nd  his  pre se nt e m plo ye r is to lera nt w ith h im  about  the type of

work he  do es .  Th e w ork  tha t plain tiff had  wh en  injure d is to o h ea vy fo r

h im .  He continues to have back pa in and leg numbn ess.  Th e

evidence does not  preponderate  ag ain st th e ju dg m en t of  the  Tr ial

Co urt.

It resu lts that th e jud gm en t of the  Trial C ou rt is af fi rmed.  Co sts

are  ad judg ed  ag ains t the d efen da nt/em ploye r.

_____________________________
F. LLOYD  TATUM , Specia l

Judge

CONCUR:

________________________________
LY LE  RE ID, Ju stice, S up rem e C ou rt

_________________________________
JOE C. LOSER , JR. Specia l Judge
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JUDGMENT ORDER

This case is before the Court upon the entire record, including the

order of referral to the Special Workers' Compensation Appeals Panel, and the

Panel's Memorandum Opinion setting forth its findings of fact and conclusions of

law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of

the Panel should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of fact and

conclusions of law are adopted and affirmed, and the decision of the Panel is made

the judgment of the Court.

Costs will be paid by Appellant, and surety, for which execution may

issue if necessary.

IT IS SO ORDERED this 10th day of February, 1997

.

PER CURIAM

(Reid, J., not participating)
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