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AFFI RVED RUSSELL, RETI RED JUDGE

This appeal from the judgnent of the trial court in a
wor kers' conpensation case has been referred to the Special
Wor kers' Conpensation Appeals Panel of the Suprene Court in
accordance with Tennessee Code Annotated Section 50-6-225 (e)(3)
for hearing and reporting to the Suprene Court of findings of fact

and concl usi ons of | aw.

THE CASE

Jerold Seybert fell at work on February 8, 1994, and injured
his shoul der. Later he contended that his back was al so hurt. He
was treated by Drs. M ke Christofersen and his partner, John WIlls
gl esby, a shoul der specialist. On April 26, 1994, the subject
enpl oyee conplained to Dr. QOglesby for the first tinme of a back
injury, and Dr. Ogl esby says that the enployee told himthat the
back pain had devel oped since his last visit. Later, on June 6,
1994, Dr. (gl esby tested the plaintiff to determ ne the nature of
t he cl ai med back i njury and could find no evidence of back injury.
On that date Dr. gl esby rel eased the enployee to return to work
Wi t hout restrictions and wi thout pernanent inpairment. The doctor
had previously prescribed a wrk hardening program for M.
Seybert, and received a report fromthere that the enpl oyee was

magni fying his synptons.

This suit was filed on May 23, 1994, before Dr. gl eshy

dism ssed the plaintiff toreturnto wrk. Mre than a year after



the accident, on March 18, 1995, Dr. Wnston Giner saw M.
Seybert at the instance of plaintiff's attorney. Dr. Giner
testified to permanent inpairnment from the clainmed back injury,
based predom nantly upon the plaintiff's unsubstantiated cl ai ns of

pai n.

At the tinme of trial M. Seybert was working as a plunber's

hel per, in training to becone a journeynman pl unber.

The trial court found that all conpensation benefits due for
tenporary disability and past nedical treatment costs have been
paid, and that the enployee was entitled to no paynent for
permanent disability. The trial judge noted in his nmenorandum
opinion that "future nedical benefits are the only remaining

benefits to which the plaintiff is entitled".

Di scretionary costs were awarded to the defendants and deni ed

to the plaintiffs.

THE | SSUES

The appellant contends (1) that the trial court erred in
finding as fact that he suffered no permanent inpairnment; and (2)
that the trial court erred in denying himdiscretionary costs and
awarding same to the enployer and its insurer, because he

prevail ed by being "awarded future nedical treatnent".

APPLI CABLE LAW

W review the findings of fact of the trial court de novo
upon the record, acconpanied by a presunption of the correctness

of the findings; and it is our duty to affirmthe findings of the



trial court, wunless the preponderance of the evidence is
ot herwi se. Tennessee Code Annotated Section 50-6-225 (e)(2);

Sinpson v. HD Lee Co., 793 SSW 2d 929 (Tenn. 1990).

Tennessee Rules of Civil Procedure, Rule 54, provides that a
trial judge has discretionary authority to award certain
l[itigation expenses to the prevailing party as discretionary

costs.

Tennessee Code Annot at ed Secti on 50-6-204 (a)(1) provides, re
medi cal expenses:
(a) (1) The enployer or the enployer's agent
shall furnish free of charge to the enpl oyee

such nedical and surgical treatnment * * * as
may be reasonably required; * * *

* * * * %

(b) where the nature of the injury * * * does
not disable the enployee but reasonably
requires medi cal , surgi cal or dent a
treatment or <care [it] * * * shall be
furni shed by the enpl oyer.

In summary, future legitimte nedical expenses proximtely

resulting froma conpensable injury are payable in all cases where

proved, unless expressly waived.

CONCLUSI ON

The evidence well supports the finding of the trial judge
that M. Seybert suffers fromno permanent inpairnment constituting
a vocational disability as a result of the subject accident, so

that issue of appellant is overrul ed.

Wth regard to discretionary costs, the defendants were



clearly the prevailing parties. The Chancellor's coment
regardi ng possible liability for future nedi cal expenses was not
a judgnent, but a nere comment upon the current status of the case
to the effect that future nedical expenses constituted an open
I ssue. He nmade no award of future nedical expenses and none had

been applied for. This issue is also without nerit.

The judgnent of the trial court is affirmed. Costs on appeal

are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

ADCLPHO A. BIRCH, JR.,
CHI EF JUSTI CE

JOHN K. BYERS, SEN OR JUDGE
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