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This workers' conpensation appeal has been referred to the
Speci al Wirkers' Conpensati on Appeal s Panel of the Suprene Court in
accordance with T.C A 8§ 50-6-225(e)(3) for hearing and reporting

to the Suprenme Court of findings of fact and concl usions of |aw.

The decedent, Ronald Lee Hi cks, was an enployee of the
def endant, Brown Gal vanizing Co. GCenerally stated, the plaintiff
clains that her husband, the decedent, was exposed to toxic
chemi cal s at the defendant's plant and the exposure resulted in his
deat h. The trial court found that the plaintiff had failed to
carry the burden of proof on nedical causation and dism ssed the
case. This appeal resulted. W affirmthe judgnent of the tria

court.

Cenerally stated, the i ssues presented for our review question
the preponderance of evidence relating to the cause of the
decedent's death and secondly, whether the court erred in allow ng
Wi t nesses who violated the rule for sequestration of witnesses to

testify.

The deceased was enpl oyed by the defendant as a dock worker.
For additional conpensation, he and others would work in the "bag
house" for short periods of tine. The bag house was a dust
col | ection systemwhere toxic dust was col |l ected i n bags for proper

di sposal. On occasion, it was necessary for the bags to be shaken



down to | oosen and knock out the dust that accunul ated i n t he bags.
When working in the bag house, the enpl oyees were required to wear

a protective suit and a respirator.

At all times material, the decedent and a co-worker, Tim
Bl ackburn were shaki ng down the bags in the bag house on Friday of
each week. The plaintiff presented evidence of the follow ng

chronol ogy of events:

On March 26, 1993 (Friday) [the decedent] worked in the
bag house from6 a.m to 3:30 p. m

March 27, 1993 (Saturday) worked).

March 28, 1993 (Sunday) worked - evening hours stated
with fever but subsided.

March 29, 1993 (Monday) wor ked - no conpl ai nts; came hone
crying at noon over "sonething"; Ronald [decedent]
i ndicated he had gotten into argunent with boss; fever
went up that evening.

March 30, 1993 (Tuesday) worked - conpl ained of being
sick; was sent to doctor to be checked (doctors at
Nort hpar k) canme honme before going to doctor

March 31, 1993 (Wednesday) went to Northpark ER -
Conmpl ained of aching all over; diagnosed with flu
synpt ons; di schar ged.

April 1, 1993 (Thursday) had fever.

April 2, 1993 (Friday) had fever.

April 3, 1993 (Saturday) Went to Northpark, but not
admtted until 4/4/93 —Conpl ained "lungs hurt", fever,

di arr hea.

April 4, 1993 (Sunday) Went to Northpark ER —adm tted.



April 8, 1993, (Thursday) transferred to Erlanger
Hospi tal .

April 12, 1993, (Mnday) D ed.

The decedent's co-worker, Tim Blackburn, gave a statenent

wherein he stated, inter alia, as foll ows:

10. | specifically remenber the Friday prior to
Ronal d Hi cks going to the hospital because when Ronald
| eft the bag house, he becane very sick and was gaggi ng,
choki ng and coughing and had to run to the bathroom

11. | renenber that Ronald attenpted to work the
next day and in the early part of the next week he
attenpted to work, but was sick. | renenber about m d-

week follow ng the i nci dent where Ronal d got sick and was
coughi ng real bad, he went hone early because he was sick
again. The next thing | knew, he was in the hospital and
di ed shortly thereafter.

In addition, M. Blackburn gave testinony concerning his
experiences with the protective clothing and respirator. He
testified that, at tines, the elastic bands on the sleeves of the
protective suit would slip up and that the dust would burn his
arns. He testified that the respirator was a full-face respirator
and had to be adjusted to fit. M. Blackburn was asked the

foll ow ng questions and gave the foll owi ng answers:

Q What was your experience in working with respira-
tors and how — how they would fit vyou, M.
Bl ackburn?



A Well, you' d have to adjust themto fit you, but it
didn't seemto kept everything out of it.

Q Were there occasi ons when you were in the bag house
and when you were using the respirator that the
dust, or chem cals of dust, would get beneath the
respirator?

A It never did get in your —on your face, or nothing
like that. You could go outside the bag house and
pull it off, but —and still see all the chemcals

and everything fromthe outside.

There was no direct evidence that the decedent had breathed
any of the toxic chem cals. As the trial judge noted, the
testinmony of M. Blackburn concerned his own experiences and not
those of M. Hicks. W should also note that the testinony of M.
Bl ackburn was sonewhat inpeached by the defendant's tine cards.
M . Bl ackburn conceded in his deposition that the time cards were
the nost accurate record of when he |l ast worked in the bag house.
The time cards which were placed into evidence reflect that M.
Bl ackburn did not work in the bag house on the date that M. Hicks

supposedl y got si ck.

Ms. Hicks, the plaintiff, testified that after M. Hi cks had
been enployed with the defendant for about six nonths, his cough
got a lot worse. "He — when he blowed his nose, he blowed out
bl ack stuff, his breathing got a little bit rough, he I ost weight
real bad in his face" She further testified that on occasi ons when
he worked at the bag house, he would have dust all over his face,

in his nose in his ears, and in his hair.



Two physicians testified in the case. Dr. Benjamn Danie
Har nsberger, in person, and Dr. Jeffrey Werchowski, by deposition.

Dr. Werchowski was the treating physician.

Upon adm ssion to North Park, Dr. Werchowski diagnosed the
deceased condition as bilateral lung injury, comonly referred to
as ARDS, Adult Respiratory Distress Syndrome. Dr. Wrchowski and
his partner, Dr. Enjeti, both treated M. Hi cks. He was placed on

"enpiric antibiotic therapy" and placed on a ventilator.

Dr. Werchowski was asked the foll ow ng hypot heti cal question:

Assune, if youwill, that Ronal d Lee Hi cks worked in
a bag house at Brown Gal vani zi ng Conpany once a week, on
a Friday, and that his duties were to shake down t he bag
house, which consisted of sone materials that collected
dust and/or funmes fromthe various netals, which we have
furni shed you as being on the property of and in the bag
house at Brown Gl vani zi ng Conpany.

That to acconplish this shaking down, a person is
required to stick his arm between the bags that are
| ocated in the house, and knock these bags fromside to
si de, which would create a dust cloud at that tine.

That the personnel who were in the bag house,
including Ronald Lee Hicks, while wearing protective
clothing, such as a suit nade of paper, or paper prod-
ucts, and arespirator, face —full face nask respirator,
which at tinmes was ill fitting and which at tinmes woul d
permt this dust to get up underneath the nmask.

That he canme back the next day and attenpted to
work, but was ill, and that the person who worked wth
him from tinme to time experienced illness from the
exposure he attributed to the bag house.



Wth that history, Doctor, and wth what you
observed during your care and treatnment of M. Ronald Lee
H cks, could that have been —that exposure have been
significant enough to cause the problens that you
ultimately treated M. Hcks for, and for which he
ultimately di ed?

A. It could have.

* * * *

On cross exam nation the follow ng questions were asked and

the answers elicited:

Q Doctor, |'ve taken your sworn statement — oh
excuse me —your deposition previously, and | have
—let nme just follow up on M. Garner's question.
What you're telling us here is with that hypotheti -
cal situation is that he just —that he just gave
you i s that occupational exposure is a possibility.
Is that correct?

A Correct.

Q Ckay. Everything that you're testifying to about
an occupati onal exposure is a nmere possibility. |Is
that correct?

A. Correct.

Dr. Benjam n D. Harnsberger, a board certified pul nonol ogi st
testified, in person, on behalf of the defendant. He related that
he had revi ewed the nedi cal records and x-rays of the deceased and
had visited the defendant's facility. He attributed M. Hick's
death to | obar pneunonia. Wile he testified that death was caused
by | obar pneunonia, he stated that he did not know the organi smor

ot her cause of the pneunoni a. The sum and substance of Dr.



Harnsberger's testinony is contained in the follow ng statenent

given to himin response to a question.

| can see no evidence that | can incrimnate his
wor k exposure with his presentation to the hospital with
pneunoni a.

After hearing all the testinony and revi ewi ng t he deposi tions,
the trial court rendered a nenorandum opi ni on. The court found
that the nmedical proof does not rise to the level required by the
Tennessee Wirker's Conpensation Act for neeting the causal
connection requirenents between the enploynent and the injury
suffered. An accidental injury arises out of one's enpl oynent when
there is apparent to the rational m nd, upon a consideration of al
t he circunst ances, a causal connection between the conditions under
which the work is required to be perforned and the resulting

injury. Fink v. Caudle, 856 S.W2d 952 (Tenn. 1993). Odinarily,

causation may only be established by expert nedical testinony;, and

the trial judge has the discretion to determ ne which expert

nmedi cal testinony to accept and which to reject. Kellerman v. Food

Lion, Inc., 929 S.W2d 333 (Tenn. 1996).

Qur standard of reviewin cases of this nature i s de novo upon
the record of the trial court, acconpani ed by a presunption of the
correctness of the findings below, unless the preponderance of the

evidence is otherwise. T.CA 8 50-6-225(e)(2). Under this



standard, we agree with the trial court that a sufficient causal
connection between t he deceased' s enpl oynent and deat h has not been
establ i shed by a preponderance of the evidence. W al so agree that
all of the facts set out in the hypothetical question posed to Dr.

Wer chowski are not established by the evidence.

An enpl oyee has the burden of proving every elenent of a
wor ker's conpensation case by a preponderance of the evidence.

Tindall v. Waring Park Ass'n, 725 S.W2d 935 (Tenn. 1987).

Causati on and pernmanency nust be shown by expert nedical evidence
except in the nost obvious cases. |d. Wile absolute certainty is
not required, nedical proof nust not be specul ative or so uncertain
regarding the cause of injury that attributing it to the plain-
tiff's enploynent would be an arbitrary determination or a nere
possibility. Id. "A doctor's testinony that a certain thing is
possible is no evidence at all. .... Alnpst anything is possible,

and it is thus inproper to ... consider and base a []judgnent] upon

a 'possi ble' cause of death." Palace Bar, Inc. v. Fearnot, 269 | nd.
405, 381 N. E.2d 858, 864 (1978). "The nere possibility of a causal

relationship, without nore, is insufficient to qualify as an

adm ssi bl e expert opinion." Kirschner v. Broadhead, 671 F.2d 1034,

1039 (7th Cr.1982); Lindsey v. Mam Dev. Corp., 689 S.W2d 856

(Tenn. 1985).



I n concl usion, the record does not contain sufficient evidence
to establish that the decedent's death, nore probably than not,
resulted from an exposure to toxic materials at his place of
enploynent. W find no nerit in the plaintiff's contention that

t he preponderance of the evidence is in favor of the plaintiff.

VW will next examine the plaintiff's argunent that the court
erred in not excluding the testinony of Leon Dodson and Robert
Diehl for violating the rule regardi ng sequestrati on of w tnesses.
Qur review of the record in toto persuades us that, had their
testi nmony been excluded entirely, the outconme of the case would
have been the sane. The testinony of M. Dodson and M. D ehl
added nothing to denonstrate that there was a causal connection

between M. Hick's enploynment and his death.'’

W affirmthe judgnent of the trial court. Costs are assessed

agai nst the appel |l ant.

Don T. McMurray, Judge

CONCUR:

E. Riley Anderson, Justice

Twe agree with the trial court that such a violation of the court's
instructions cannot and shoul d not be condoned. It is appropriate to take specific
punitive action to vindicate the dignity and authority of the |Iaw, and the court.
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WIlliamH.

| nnan,

Seni or Judge
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I N THE SUPREME COURT OF TENNESSEE

AT KNOXVI LLE

ANN B. HI CKS, as next of kin )
to RONALD LEE HI CKS, deceased, ) HAM LTON CIRCU T
) No. 94CV0652
Pl aintiff/Appell ant, )
)
)
)
VS. ) Hon. L. Marie WIIlians
) Judge
)
BROMN GALVANI ZI NG CO. , )
ETAL )
03S01- 9702 - CV-00016
Def endant s/ Appel | ee.
JUDGMVENT ORDER
This case is before the Court upon the entire
record, including the order of referral to the Special
Wrkers’ Conpensation Panel, and the Panel’s Menorandum

Opinion setting forth its findings of fact and concl usi ons of
| aw, which are incorporated herein by reference;

Wher eupon, it appears to the Court that the Menorandum
Opi ni on of the Panel should be accepted and approved; and

It is, therefore, ordered that the Panel’s findings
of fact and conclusions of |aw are adopted and affirnmed, and

t he decision of the Panel is made the Judgnent of the Court.
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Costs on appeal are taxed to the appellant, Ann B
Hicks and Garner, Lewis & Prickett, surety, for which

execution may issue if necessary.

09/ 19/ 97
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This case is before the Court wupon notion for
revi ew pursuant to Tenn. Code Ann .8 50-6-225 (e) (5) (B)
the entire record, including the order of referral to the
Speci al Workers’ Conpensation Appeals Panel, and the
Panel’ s Menorandum Opi nion setting forth its findings of
fact and concl usions of |aw, which are incorporated herein
by reference;

Wher eupon, it appears to the Court that the notion
for reviewis not well taken and shoul d be denied; and

It is, therefore, ordered that the Panel’s findings
of fact and conclusions of |aw are adopted and affirmed,
and the decision of the Panel is nade the judgnment of the
Court.

Costs will be paid by the plaintiff-appellant and
sureties, for which execution may issue if necessary.

ITIS SOORDERED this _ day of June, 1997.

PER CURI AM

Anderson, J. - Not Participating
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This case is before the Court upon notion for
revi ew pursuant to Tenn. Code Ann .8 50-6-225 (e) (5) (B)
the entire record, including the order of referral to the
Special Wbrkers’ Conpensation Appeals Panel, and the
Panel " s Menorandum Opi nion setting forth its findings of
fact and conclusions of |aw, which are incorporated herein
by reference;

Wher eupon, it appears to the Court that the notion
for reviewis not well taken and should be denied; and

It is, therefore, ordered that the Panel’s findings
of fact and conclusions of |law are adopted and affirmed,
and the decision of the Panel is nmade the judgnment of the
Court.

Costs will be paid by the plaintiff-appellant and
sureties, for which execution may issue if necessary.

ITIS SO ORDERED this _ day of June, 1997.

PER CURI AM

Anderson, J. - Not Participating
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al to the Special Wrker’ Conpensation Panel, and the
Panel " s Menorandum Opi nion setting forth its findings of
fact and concl usions of |aw, which are i ncorporated herein

by reference;
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Wher eupon, it appears to the Court that the Menorandum

Opi ni on of the Panel should be accepted and approved; and

It is, therefore, ordered that the Panel’s findings of
act and conclusions of |aw are adopted and affirnmed, and
the decision of the Panel is made the Judgnent of the

Court.

Costs on appeal are taxed to the plaintiff-appellant,
Vernon Harris and
G | bert and Faul kner. surety, for which executi on may i ssue

i f necessary.

06/ 03/ /97

18



