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AFFI RVED RUSSELL, SP. J.
Thi s appeal in a workers' conpensation case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court pursuant to the provisions of Tennessee Code Annotated
Section 50-6-225 (e)(3) for hearing and reporting to the Suprene

Court of findings of fact and concl usi ons of |aw.

This case was conprom sed and settled by an agreed order
ent ered on August 16, 1994. The settlement order contained, inter
alia, this |anguage:

Def endants further agree to | eave the future
medi cal benefits open for |ife, provided that
the Plaintiff continues future nedical
treatnent with Dr. George Lien. In the event
Dr. Lien becones unable or wunavailable to
continue future treatnent of the Plaintiff,
t hen, the Defendant, Hartford Casualty
| nsurance Conpany, wll submt a list of

three (3) physicians fromwhich the Plaintiff
may choose anot her attendi ng physi ci an.

On July 19, 1996, Jackson Bradley, the injured enployee,
filed a notion for nedical treatment. He alleged that Dr. Ceorge
Lien, whose treatnent facility is located in Mirfreesboro,
Tennessee, is so far from M. Bradley's hone in Lawence County
that the travel to receive treatnent severely aggravates the back
injury being treated; and that there are conpetent orthopaedic
specialists in Lawenceburg, Tennessee, and Florence, Al abam
capabl e of providing the needed treatnment. The notion sought the

Court's perm ssion to change doctors. The defendants resisted the



notion. After a hearing at which the wife of the injured enpl oyee
was the only witness, the trial court ordered the defendant to
furnish the plaintiff a panel of three (3) doctors in the Loretta,
Tennessee, area "to treat Plaintiff wunder the terns of the
Settlenment Agreenent filed in this case". The defendants have

appeal ed fromthis order.

Upon the hearing Ms. Bradley testified that it was a two and
a half hour drive each way to and from Dr. Lien's office, that
since the settlenment order was entered M. Bradley's back
condition has worsened in that his pain is nmuch greater and he is
now suffering fromdepression; and that when the case was settled
M. Bradley did not anticipate that his pain would increase to the
extent that it has. Ms. Bradley further testified that the
doctor-patient relationship of M. Bradley and Dr. Lien has
deteriorated, and that the doctor now shows |less interest and
concern.

The appellants contend that the trial court erred "in
nodi fyi ng the previously entered settlenent agreenent”, and cites
Tennessee Code Annot at ed Secti on 50-6-206 for the proposition that
approved settlenents can only be set aside within thirty days
after entry. Appellants also cite authority for the proposition
that both parties are bound and forecl osed by the entry of a valid
decree approving a lunp sumsettlenent. Appellants also contend

that Tenn. R Civ. Proc. 60.02 does not permt setting aside the

judgenent in this case.

We do not hold that the settlenent judgnent in this case has

been set aside or nodified by the trial court. The settlenent



mandated that Dr. Lien provide the future treatnent unless he
becanme unabl e or unavail able to do so. The trial judge found that
under the uncontroverted testinony Dr. Lien was unavailable to M.
Bradl ey, and this triggered the necessity for the subm ssion of a

t hree-doctor panel as the agreenent provided.

"Unavail able” is subject to interpretation. The neani ng
given to it in this case by the trial judge is presuned to be
correct, unless the weight of the evidence is otherw se.

Tennessee Code Annot ated Section 50-6-225 (e)(2).

We affirmthe judgnment of the trial court. Costs on appeal

are assessed to the appellants.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE REI D, ASSCOCI ATE JUSTI CE
SUPREME COURT

M CHAEL MALOAN, SPECI AL JUDGE
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