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AFFI RVED AND REMANDED RUSSELL, SP. J.

Thi s appeal in a workers' conpensati on case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance wi th Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

Toby Hedgecoth, in the course and scope of his enploynent,
fell froma rooftop on Decenber 18, 1994. His right foot struck
a brick and was severely injured. He has been unable toreturnto
physi cal | y demandi ng work and at the time of trial was enrolled in

vocati onal school studying el ectronics.

The trial judge awarded tenporary total disability
conpensation from the date of the accident until Decenber 11
1995; permanent partial disability of 75%to the body as a whol e

and future nedical expenses.

The enpl oyer/ appell ant contends that the permanent parti al
disability should not have been to the whole body because the
injury was to a schedul ed nenber, that the award of 75%vocati onal
disability to the body as a whole is excessive and that tenporary

total disability paynents should term nate as of June, 1995.

The enpl oyee/ appel | ee seeks clarification of the judgnent



with regard to its being paid in a lunp sum and an award of

I nterest upon the judgnent.

The scope of our review upon the issues of fact is de novo

upon the record of the trial court, acconpanied by a presunption
of the correctness of the findings, unless the preponderance of
evi dence is otherwi se. Tennessee Code Annot ated Section 50-6-225

(e)(2) (1996 Supplenent); Lollar v. WAl-Mart Stores, Inc., 767

S.W 2d 143 (Tenn. 1989). When a trial court has seen and heard
W t nesses, especially where issues of credibility and wei ght of
oral testinony are involved, considerable deference nust be

accorded

the trial court's factual findings. Hunphrey v. David

Wtherspoon, Inc., 734 S.W 2d 315 (Tenn. 1987). However, where

t he i ssues invol ve expert nedical testinmony which is contained in
the record by deposition, as it is in this case, then all
I npressions of weight and credibility nust be drawn from the
contents of the depositions, and the reviewing court may drawits
own inpression as to weight and credibility fromthe contents of

the depositions. Oman v. WIllians Sonona, Inc., 803 SSW 2d 672,

676-77 (Tenn. 1991).

Per manent disability resulting froman injury to a schedul ed
menber nmay be apportioned to the body as a whole if the injury
ext ends beyond t he schedul ed nenber and causes a permanent injury

to an unschedul ed portion of the body. Thonpson v. Leon Russel

Enterprises, 834 SSW 2d 927, 929 (Tenn. 1992).

M . Hedgecoth was treated by Dr. Susan M Pick, MD., an



ort hopaedi ¢ surgeon. She first saw himon February 1, 1995, for
followup treatnment. Surgery to hold his fractures in place had
been done by others imediately after his fall. Dr. Pick
testified that M. Hedgecoth was still on crutches, had quite a
bit of pain about his foot and was still having some drainage
about the surgical incision and swelling of his foot. X-rays
revealed that his foot had not been restored to a nornal

al i gnnent .

When next seen on March 21, 1995, his swelling had decreased

sonewhat and Dr. Pick allowed him for the first tine to start

bearing weight on his injured foot. When next seen six weeks
| ater he was still using a cane. He had pain and swelling in the
foot, and still had an area of open wound. Dr. Pick testified

t hat he had sone i npi ngenent on the nerves laterally. Wen he was
next seen on June 13, 1995, he still had swelling and pain and
nunmbness around his surgical incision site. He still had not
totally healed in his wound. Wen seen on August 29 and Sept enber
26, 1995, he was having chronic pain. On Novenber 7, 1995, he was
still having pain and swelling with activities. Dr. Pick opined
that on Decenber 5, 1995, he had then reached nmaxi nrum nedi cal
i mprovenent . He still had swelling about the foot, which she
opi ned was going to be a permanent condition. H's foot was in a
val gus nal alignment, which caused i ncreased stresses on his foot.
She opi ned that he had a 52% | ower extremty inpairnent; that he
would not be able to do any significant clinbing of |adders,
scaf fol ding, |ong distance wal ki ng and standi ng for |ong periods
of tine. Hs foot would swell after prolonged standing, and
probably cause nore pain. He could require surgical treatnent for

uncontrol |l ed pain, which would be a fusion of his subtalar foot



j oint.

M. Hedgecoth testified that his heel injury causes himto
i np, which causes his back to hurt if he has to wal k too rmuch or

stay up too nuch

Appel l ant contends that tenporary total disability should
have been term nated i n June of 1995, because on cross-exani nation
Dr.Pick testified:

I woul d have said that, you know, if he coul d
work in a sitting position, he probably could
have gone back to work when | first saw him
And it would have had to have been entirely
sitting, and not using his foot.

She testified that she woul d have "rel eased” him"when | got him

of f his cane. Probably around June".

G ven the nature of M. Hedgecoth's injury, the nature of his
occupation, and the absence of any proof that he could do
sedentary work, we hold that his tenporary total disability period
was properly pegged to the date of naxi mum nedical inprovenent,
and not the June 1995 date advocated by the appellant. A careful
review of his nedical treatnment does not reflect a tine when he
was able to do any work that he was qualified to do, so the trial
judge correctly looked to the date of his maxi num nedical
i nprovenent as the termnal date. It is well established that
eligibility for tenporary total benefits ceases when the injured
enpl oyee either is able to return to work or attains maxinmm

recovery. Sinpson v. Satterfield, 564 S.W 2d 953, 955 (Tenn

1978) .

We hold that the effects of this foot injury went beyond the



schedul ed menber and justified the holding that the disability was
to the body as a whole. W further hold that the 75% per manent

partial whol e body disability is well supported by the evidence.

As to the appellee's contention for a |lunp sum judgnent, we
hold that the trial judge granted the notion when he cal cul at ed
the unp sumand decreed that the 75%permanent partial disability
to the body as a whole "translates to a noney judgnent of forty-
three thousand seven hundred twenty-two dollars ($43,722.00)".
The record supports the proposition that this is in the best
interest of the injured enployee. Tennessee Code Annotated

Secti on 50-6-229.

W affirmthe judgnent of the trial court and remand t he case
for the cal cul ation of interest upon the judgnent. Cost on appea

are assessed to the appellant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE REI D, ASSCOCI ATE JUSTI CE

W M CHAEL MALQAN, SPECI AL JUDGE
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