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OPINION
The gppellant, Edward P. Harris, was convicted inthe Davidson County Crimindl
Caurt of the sale of lessthan .5 grams of cocaine. The trid court imposed a sentence of six years
incarcerionin the Temessee Departrrent of Corredion. On gpped, the appdlant contends that the
trial court emrorecudy failed to instruct the jury concerning the dffense of casua exchange of a
contrdled substance. Fdlowing a thoraugh review of the recard and the parties briefs, we affirm the

judgment of the trial court.

|. Factual Background

OnJure 25, 1997, Sergeant Melvin S Brown and Officer Kristen Vanderkaooi, officers
enployed by the Crime Suppression Uhit of the Nashville Metropditan Police Department, were
working undercover inthe area surrounding the James Casey Horres subsidized housing
development. The pdice had received nunmeraus camplants concerningthe sde o illegal drugs in
tha area. Accordngdy, the dfficers were driving through the area inan unmarked van, posingas

potential buyers.

At gppraximately 10:00 p.m, as the officers drove down Sylvan Street, a street
adacert to the housing development, they heard awhistle and immedatedy dbsened the thirty-gax
year dd appellant. The officers did nat observe anyone else inthe vidnity and, acoordngy, stopped
the van. The gppdlant then approached and asked Officer Vanderkoa “what [she] was looking for.”
She replied that she was looking far “atwenty of ready’ or twenty dollars worth of arack cocaire.
Officer Brown testified at the appellart’s trid that, onthe streets of Nashwille, twerty dollars ($20.00)

warth of aack cocaine equals gppraximately .1 grars of the drug.

The gppellant indicated to Officer Vanderkooi that he could dbtain the requested
anount o cradk cocaine, instructed the dfficers to wait, and walked tonarda nearby intersection of
Syivan Street and South 7" Street. Despite the appéllant’s instructions, the officers folloned the
appellant to the intersection and observed him turn onto 7" Street, cross the street, and approach a
teenage boy on abicyde. An exchange ocaurred between the two nen, whereupaon the gppellant

returned tothe officers van with arodk of crack cocaine weighing .08 grars.  The appdlant gave the



crack cacaine to Cificer Vanderkooi, who pad the gppellant twerty dollars inreturn Immedately
therediter, a “Takedown Unit” ariived and arrested bath the gppellant and the juvenile.

The pdice did not recover ary further drugs a money fromthe gppedlant. However,
the juvenile was carrying eighty dollars ($80.00) inaddition totwo plastic bags, each cortainngten
ddlarsworth of marijuana. Cfficer Vanderkooi testified that marijuana is commonly padkaged inthis
way for the purpose o retal. Moreover, Cfficer Brown testified that the joint partidpation by the
appellant and the juvenile in the sale of the cocaine was consistent with a common nethod employed

by street vendors of illegd drugs in Nashwille.

Upan the conclusion of the State's presentation of prodf and upon the gppellant’s
decisonto farego the presentation of any prodf, thetrial courtingructed the jury an the dffernse of sale
of less than .5 grams of cocaine and, altematively, on the offense of delivery of less than .5 grams of
cocaine. Addtionally, with respect to each offense, the trial court instructed the jury an aimind
regponsbility for the conduc of anather ard arimina resporsiblity far facilitetion of afelony. Thetrial
caurt refused the appellant’s request that it instruct the jury on the dffense of casua exchange of a
contrdled substance. Fdlowing deliberation, the jury faund the gppellant guilty of sale of lessthan .5

grams of cocaine.

II. Analysis

The soleissue raised by the appdllant is whether thetrial court erred in refusing to
instrud the jury onthe offense of casual exchange of a controlled substance.  Initially, it is undisputed
that the casual exchange of a contrdled substance is alesser included difense of sale of acaontrolled
substance, the cortrolled subgtance in this case baeng cocaine. Nevertheless, in light of our supreme
caurts recent dedsion in State v. Bums, No. 02S01-9806-CC-00058, 1999 WL 1006315 (Tenn. at
Jackson, Novenber 8, 1999)(publication pending), we will address this preliminary question. InBums,
No. (2S01-9806-CC-00058, 1999 WL 1006315, at *12, the caurt st farth the fdlowing definition of a
lesser included offense:

Anoffense isa lesser included dfenseif:

(@ 4l of its statutary elements are included within the statutary
elements of the offense charged; or

(b) it fais to meet the ddfinition inpart (8) orly inthe respect that it
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contains a gatuory eemnrent or elements establishing:

(1) a dfferent mental gateindcatinga lesser kind of
culpability; and/or

(2) aless serious harm or risk of harm to the same
persan, property or pubdic interest; . . . .

In this case, it isat least arguable that the statutory derrents of casual exchange are induded within

the statutay demrents o sde o cocane.

A defendant comits the offense of sale of cocaine when he knowingly sells the
cocaine. Tenn. Code Ann. 8§ 3-17-417(a)3)(196). Asde ocaurswhen thereis “abarganed for
offer and acceptance, and an adual or corstrudive trarsfer ar delivery of the [drugs].” State v.
Wikerson, No. 03C01-9708-CR00336, 1998 WL 379980, at *3 (Tenn. Crim. App. at Knoxville, July 9,
1998). In contrast, adefendant commits the dffense of casud exchange of cocaine when he
knowingly and casually exchanges the cocaine. Tenn Caode Ann. §39-17-418(a)(1997)." Black's
LawDidionary 562 (6" ed. 1990) notes that the “criterion in determining whether a transaction is a
sde ar anexchangeis whether thereis adetemmination of value of things exchanged, and if no price is
set for either property it is an ‘exchange.” But cf. State v. Helton, 507 SW.2d 117, 121 (Tem. 1974).

Of caurse, the invdvement of noney does nat preclude the findng of an exchange rather than asae.
State v. Carey, 914 SW.2d 93, 96 (Tem. Gim App. 1995). However, under Tenn. Code Ann. § 39-
17-418(a), any trandfer or ddivery o the drugs must be dane casually, i.e., without design or any prior
plan. Carey, 914 SW.2d at 96; Loveday V. State, 546 SW.2d 822, 87 (Tem. Qim App. 1976).

Webder's Third International Dictionary 349 (1993) further defines “casual” as

Subject toor produced as a result of chance . . . without design: na
resulting froma pan. . . oacuring . . . by chance ar without
cacuated intert . . . without specific motivation, specid interes, or
congtant purpcse . . . without faresight, plan or method.. . . .

See also Blad(’s Law Dictionary at 218. In shart, one could posit that a casud exchange is simply the

transfer of drugs without the charaderidtics of bargaining, pecuniary notive, and design typical of a
sde. Thus, acammon exanple of acasual exchange isthe sporntaneous passing of asmall amount

of drugs a a party. State v. Copeland, 983 SW.2d 703, 708 (Tem. Qim App. 1998). Inany event,

whether the dferse of casud exchange requires the absence of denerts inpliat in asade o

We note in passing that T.P.I. Crim. No. 31.05 suggests that the requisite mens rea for casual exchange is
intentionally, knowingly, or recklessly. However, this courtonly recently affirmed that the offenses of possessit
exchange of a controlled substance under Tenn. Code Ann. § 39-17-418 (a) require a mens rea of knowingly.
Thornton, No. 03C01-9811-CC-00384, 1999 WL 907552, at *11 (Tenn. Crim. App. at Knoxville, October 19, 19!
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samething more, we believe that any addtional dements merdy establish “aless sericusharm. . . to
the same . . . public interest . . . .” Bums, No. (2S01-9806-CC-00058, 1999 WL 1006315, at *12
Aaadingly, we corclude tha the offense o casual exchange of cocaine remains alesser included

offense of the sale of cocaine.

That having been said, in Bums, No. 02S01-9806-CC-00058, 1999 WL 1006315, at
*14, aur suprene court also set forth the gppropriate andyss far detemmining when atria court shoud
charge a lesser included offense:

Firg, thetrial court must deternine whether any evidence exists that

reasonable minds coud accept asto the lesserinduded offense. In

making this determination, thetrial court must view the evidence

liberally inthe light most favoralde to the existence of the lesser-

included offense without making any judgments on the credibility of

suchevidence. Seocord, the trid court must determineif the

evidence, viewed in this light, is legally sufficient to support a

conviction for the lesser induded offense.
Applying this standard, we conclude that the offense of casual exchange does not contenplate the
type of transaction established by the evidence in this case. Acocordngto the recard, there existed no
prior relationship between the appellant and the officers. Moreover, the record is devoid of evidence
reflecting anything ather than a pecuniary notive for the trarsfer of the cocaine. The amount of
cocaine and the pricewere clearly estallished prior to anytransadion Indeed, dthough the intial
encounter between the appellant and the officers was arguably spontaneous, once Officer Vanderkooi
indcaedtha she wishedto purchase a twerty dollar ($20.00) rock of aadk cocaire, the gppellant
plamedthe ensuing sale and conducted the sale accordingly. In short, the evidence in the record
reflects nathing less than the sale of cocaine. See State v. Moore, No. 02C01-9705-CR-00180, 1997

WL 703343, a *1 (Tem. Qim App. at Jadkson, Noverrber 13 197). The appdlart’s contertionis

without nerit.
[ll. Conclusion
Far theforegaing reasons, we affirmthe judgment of the trid court.
Norma McGee Ogle, Judge
CONCUR:
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