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OPINION
|. BACKGROUND

In 1992, Petitioner was convicted of first degree murder, fdony murder, and especially
aggravated robbery. Thereafter, Petitioner received a total effective sentence of life plus twelve
years. On direct appeal, this Court merged the convictions for first degree murder and felony

murder, but otherwise affirmed the convictions and sentences. See State v. Jeffrey Lynn Cravens,
No. 03C01-9309-CR-00319, 1994 WL 444623 (Tenn. Crim. App., Knoxville, Aug. 16, 1994).

Petitioner filed apetition for post-conviction relief onMay 1, 1995, and an amended petition
on March 21, 1997. The post-conviction court conducted an evidentiary hearing on July 15, 1999.

Susanna Thomas testified during the hearing that she was co-counsel for Petitioner at trid,
but she had little involvement in the case and she did not join the defenseuntil afew weeks before
trial. Edward Miller waslead counsel, and Thomas' rolewaslimited to aross-examining onewitness
and making closing argument.



Thomeas testified that the defense strategy was to attempt to suppress a statement that
Petitioner had given and to establish an aibi defense. The defense was unsuccessful in obtaining
suppression of the statement, so counsel focused on establishing that Petitioner was not at thecrime
scene during the time in question by calling three witnesses who had seen the co-defendant at the
scenewith awoman instead of Petitioner. Thomastestified that another strategy that was discussed
was the possibility of cdling Dr. Riley Senter to testify that a person who had ingested as much
alcohol and drugs as Petitioner indicated that he had could not have formed an intent to commit
premeditated murder. This strategy was discussed because Petitioner had indicated that he had
consumed a great deal of alcohol and drugs and was passed out in the back seat of a car when the
offenses were committed.

Thomastestified that at best, Dr. Senter could have only provided an incomplete defensein
that histestimony might have provided adefensefor first degree murder, but it would not have been
a defense to the lesser-included offense of second degree murder or the charge of felony murder.
Thomas also noted that using Dr. Senter would have been inconsistent with the complete defense
of having witnessestestify that they had seen the victim withsomeone el sebecause using Dr. Senter
would amount to an admission that Petitioner was involved in the commission of the offenses.
Therefore, a decision was made to assert a complete defense rather than an incomplete defense.

Thomas testified that Petitioner had initially elected not to testify during trial, but he
subsequently changed his mind on the second or third day of trial. When Petitioner indicated that
he might want to testify, Thomas talked to him about possible questions that he could be asked on
direct and cross-examination. Petitioner then spoketo Miller, who told Petitioner that he would not
be ableto help himself by testifying because he could only testify that thelast thing he remembered,
hewaspassed out inacar. Petitioner dedded to follow Miller sadvice and hedecided not totestify.
Thomastestified that if Petitioner had testified that he was passed out in the back of the car, it would
have been inconsistent with the testimony of the other witnesses who had seen someone other than
Petitioner inthecar. Defense counsel alsofelt that it was best toleave thejury with “residual doubt”
about whether Petitiona actually was at the crime scene becauseeven if Petitioner was convicted,
thejury would belessinclined toimpose adeath sentenceif there wassome doubt about Petitioner’s
guilt. Thomastestified that after she advised Petitioner that he couldtestify if hewanted and Miller
gave Petitioner his opinion, Petitioner made the ultimate decision about whether heshould testify.

Van Helton testified that she investigated Petitioner’s case under the direction of Miller.
Helton testified that Dr. Senter was prepared to testify that Petitioner could not have known what
he was doing if he had ingested the amount of alcohol and drugs that he claimed to have ingested.

Petitioner testified during the evidentiary hearing that on the date the offenses were
committed, he had consumed a great deal of alcohol and drugs and he had passed out on a couch at
hisresidence. Petitioner stated that after he passed out, the next thing he could remember was that
the co-defendant approached him and confessed to killing somebody.

Petitioner testified that Miller only met with him two or three times before trial. Petitioner
stated that he had been under the impression that Dr. Senter would testify at trial, and he was never
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told why Dr. Senter was not called to testify. Petitioner dso testified that he wanted totestify at trial
and hewas not sure why hewas not called to testify. Petitioner would havetestified that he was not
at the crime scene and that the statement he gave to police was coerced.

I1. ASSISTANCE OF COUNSEL
Petitioner contends that he received ineffective assistance at trial .

Articlel, Section 9 of the Tennessee Constitution provides“that in all criminal prasecutions,
the accused hath the right to be heard by himself and his counsel.” Tenn. Const. art. I, § 9.
Similarly, the Sixth Amendment to the United States Constitution guaranteesthat “[i]n all criminal
prosecutions, the accused shall enjoy theright . . . to have the assistance of counsel for hisdefense.”
U.S. Const. amend. VI. “These constitutional provisions afford to the accused in a criminal
prosecution the right to effedive assistance of counsel.” Henley v. State 960 S.W.2d 572, 579
(Tenn. 1997).

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, the petitioner bears the burden of showing that (a) the services rendered by trial counsel
weredeficient and (b) the deficient performance was prejudicial. Powersv. State, 942 S\W.2d 551,
558 (Tenn. Crim. App. 1996). In order to demonstrate deficient performance, the petitioner must
show that the services rendered or the advise given was bel ow “the range of competence demanded
of attorneys in criminal cases.” Baxter v. Rose 523 SW.2d 930, 936 (Tenn. 1975). Inorder to
demonstrate prejudice, the petitioner must show that there is a reasonable probability that, but for
counsel’ sdeficient performance, the result of the proceeding wouldhave been different. Strickland
v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 2068, 80 L.Ed.2d 674 (1984). “Because a
petitioner must establish both prongs of the test to prevail on a claim of ineffective assistance of
counsel, failure to prove either deficient performance or resulting prejudice provides a sufficient
basisto deny relief on theclaim.” Henley, 960 S\W.2d at 580. “Indeed, a court need not address
the componentsin any particular order or even address both if the defendant makes an insufficient
showing of one component.” |d.

Because Petitioner filed his petition before the effective date of the 1995 Post-Conviction
Procedure Act, he had the burden of proving his allegations by a preponderance of the evidence.
SeeClenny v. State, 576 SW.2d 12, 14 (Tenn. Crim. App. 1974) (superseded by Tennessee Code
Annotated section 40-30-210(f) (requiring clear and convincing evidence)). The post-conviction
court’s findings of fact are conclusive on appeal unless the evidence in the record preponderates
against those findings. State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). However, the post-
conviction court’ s application of the law to the factsis reviewed de novo without any presumption
of correctness. 1d. “[T]heissues of deficient performance by counsel and possibleprejudiceto the
defense are mixed questions of law and fact” and thus, our review of these issues is de novo. Id.
(citation omitted). We note that some members of this court believe that the standard of review for
such issues remains preponderance of the evidence of record. See, e.g. Henley, 960 S.W.2d at 579-
80. Regardless of which standard is used, the result in this case is the same.
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A.

Petitioner contends that he received ineffective assistance of counsel at trial because Miller
did not allow him to testify.

Although Petitioner testified during the post-conviction hearing that he wanted to testify at
trial and he was not sure why he was not called to testify, Thomastestified that Petitioner madethe
ultimate decision not to testify after discussing the decision with Miller. Thomas testified that
Petitioner had initially elected not totestify during trid, but he subsequently changed his mind on
the second or third day of trial. Thomastestified that when Petitioner indicated that he might want
to testify, he spoke to Miller and Miller told Petitioner that he wouldn’t be able to help himself by
testifying because he could only testify that he was passed out in a car when the offenses were
committed. Thomas testified that Petitioner then decided to follow Miller’ s advice and he decided
not to testify. Thomastestified that she was satisfied that Petitioner knew that he had right to testify.
Obvioudly, the post-conviction court accredited the testimony of Thomas that Petitioner himself
made the ultimate decision that he would not testify at trial. Further, Petitioner has not even alleged
that he was prejudiced by this alleged deficiency.

Inshort, Petitioner hasfailed to satisfy hisburden of showingthat Miller wasdeficientinany
manner in regard to the failure to call Petitioner at trial and Petitioner has also failed to satisfy his
burden of showing that he was prejudiced by any alleged deficiency. Petitioner is not entitled to
relief on thisissue.

B.

Petitioner contends that he received ineffective assistance of counsel at trial because Miller
failed to call Dr. Senter to testify that Petitioner could not have known what he was doing if he had
ingested the amount of alcohol and drugs that he claimed to have ingested.

Thomastestified that although the possibility of calling Dr. Senter wasdiscussed, Dr. Senter
could haveonly provided anincompl etedefenseinthat histestimony might have provided adefense
for first degree murder, but it would not have been adefenseto thelesser-included offense of second
degree murder or the charge of felony murder. Thomas also testified that using Dr. Senter would
have been inconsistent with the compl ete defense of having witnesses testify that they had seen the
victim with someone other than Petitioner because using Dr. Senter would amount to an admission
that Petitioner was involved in the commission of the offenses and thus, a decision was made to
assert a complete defense rather than an incompl ete defense.

This Court may not second guess the tactical and strategic choices made by trial counsel
unless those choices were uninformed because of inadequate preparation. Hellard v. State 629
S\W.2d 4, 9 (Tenn. 1982); Alley v. State, 958 S.W.2d 138, 149 (Tenn. Crim. App.1997). “Trial
counsel may not be deemed ineffective merely because adifferent procedureor strategy might have
produced a different result.” Alley, 958 SW.2d at 149. We conclude that Miller’ s decision not to




call Dr. Senter was clearly a tactical one. We cannot second guess Miller in this regard. See
Hellard, 629 S.W.2d at 9.

In addition, we notethat Dr. Senter did not testify during the post-conviction hearing. When
the claim of ineffectivenessis predicated upon thefailureto present apotertial witness, the witness
testimony should be offered at the post-conviction hearing. Black v. State, 794 SW.2d 752, 757
(Tenn. Crim. App.1990). In this manner, the court can consider whether the failure to call the
witness to the stand resulted in the denial of critical evidence which inured to the prejudice of the
petitioner. 1d. Neither the trid court nor this Court can speculate on what a witness' testimony
might have beenif introduced. Id. Therefore, itisimpossiblefor Petitioner to establish that hewas
prejudiced by Miller’ sfailureto call the witnesses & trial.

In short, Petitioner has failed to satisfy his burden of showing tha Miller was defident in
failing to call Dr. Senter to testify during trial and Petitioner has also failed to satisfy his burden of
showing that he was prejudiced by any alleged deficiency. Petitioner isnot entitled to relief on this
Issue.

C.

Petitioner contends that he received ineffective assistance of counsel at trial because Miller
did not adequately investigate the case or preparefor trial.

Although Petitioner makes the conclusory allegation that Miller was ineffective in this
regard, he hasfailed to identify anything that Miller could or should have done to more completely
investigate or prepare for trial. Indeed, during the post-conviction hearing, Petitioner could not
identify any witnessestha Miller should haveinterviewed that hefailed tointerview and Petitioner
couldthink of nothing morethat Miller could have doneto advancethedefensetheory that Petitioner
was not at the crime scene when the offenses were committed. Further, Petitioner has not even
argued that he was prejudiced by Miller’ s aleged lack of investigation and preparation.

In short, Petitioner hasfailed to satisfy hisburden of showing that Miller wasdeicientinhis
investigation and preparation for trial and Petitioner has also failed to satisfy hisburden of showing
that he was prejudiced by any alleged deficiency. Petitioner isnot entitled to relief on thisissue.

[11. CONCLUSION

In conclusion, Petitioner hasfailed to establish that histrial counsel provided representation
that was deficient in any manner. Moreover, Petitioner has failed to demonstrate that he was
prejudiced by any alleged deficiency and in fact, he has made little effort to establish prejudice.
Accordingly, the judgment of the post-conviction court is AFFIRMED.
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