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OPINION

Pursuant to a negotiated plea agreement, the defendant, Charles A. Dailey, pled guilty, as
aRange Il offender, to one count of theft of property over $1,000, a Class D felony, one count of



evading arrest, a ClassA misdemeanor, and one count of resisting arrest, a Class B misdemeanor.
The matter was submitted to the Davidson County Criminal Court for determination of the
appropriatesentences. Subsequently, thetrial courtimposed a sentence of eight years confinement
for theft of property, eleven months, twenty-nine days confinement for evading arrest, and six
months confinement for resisting arrest.”> The sentence for evading arrest wasordered to be served
consecutively to the sentence for theft of property, resulting in an effective sentence of eight years,
eleven months, twenty-nine days total confinement. The defendant now challenges the sentence
imposed by the trial court arguing:

I. The eight year sentence imposed for theft of property was
excessive,

[1. The trial court erred in denying the defendant an aternative
sentence and

[1l. The judgment form for his conviction for resisting arrest
erroneously reflects that this sentence be served consecutivdy to his
sentences for theft of property and evading arrest.

After review, we affirm the sentencing decision of thetrial court; however, the judgment of
conviction for resisting arrest is remanded tothe trial court for modification to conform to thetrial
court’s pronouncement at sentencing.

BACKGROUND

OnJune 23, 1998, at approximately 5:20 a.m., Metro Police Officer Heidi Welch responded
to a dispatch to 4003 Bonnacreek Drive in Hermitage. When she arrived, Robert Verduis, the
resident at the house, advised her that his 1993 Buick LeSabre had been taken from his driveway
behind the house.

Later that morning, Officers Buddy Rhett and David Corman were on routine patrol when
they observed a1993 Buick run astop sign at the intersection of Spring and Meridian Streets. The
vehicle stopped at North Second Street, and the driver, later identified as the defendant, fled from
the vehicle. Officer Rhett pursued the defendant and eventually apprehended him. Upon

The Davidson County Grand Jury returned an indictment charging thedefendant withcount
one, theft of property over $1,000; count two, evading arrest; count three, resisting arrest; and count
four, driving on a suspended license. Count four was dismissed pursuant to the plea agreement.

*The trial court ordered that the defendant serve seventy-five percent of his misdemeanor
sentences before becoming eligible for rehabilitative programs. See generally Tenn. Code Ann. §
40-35-302(d) (1997).



apprehension, thedefendant resisted hisarrest. Through acomputer chedk, Officer Rhettdiscovered
that the vehicle had been stolen.

At the subsequent sentencing hearing, the defendant explained that, on June 23, hewas* out
... selling drugs and stuff.” Two men approached him, “asking[him] if [he] wanted to pawn acar
... for acouple of hours” in exchange for “forty dollarsworth of dope.” Thedefendant agreed and
accepted the keysto the car. Hestated, “when [the police] pulled meover, | didn’'t haveno[driver's
license].. .. And, so, | still had drugs on me. | didn’'t have no choice but torun, you know.” The
defendant further explained that, when the officers apprehended him in the aley, “they told [him]
to lay down; so, | laid down.” He added that the officer “jumped in my back” and was “roughing
me up and stuff.”

The presentence report reveal ed that the defendant is twenty-threeyearsold and has athree-
year-old daughter. His criminal history consists of:

Offense Date of Conviction Sentence
Possession Drug Paraphernalia 6/11/98 30 days
Aggravated Robbery 1/28/98 2 years
Criminal Trespass 11/9/96 30 days
Evading Arreg 11/9/96 30 days
Failureto Carry License 11/13/96 Time served
Theft under $500 11/13/96 30 days
Driving on Suspended License 11/13/96 Time served
Theft of Property over $1,000 5/24/96 2 years
Failure to Carry License 12/4/95 $25 fine
Failure to Carry License 12/4/95 $25 fine
Aggravated Assault 5/24/96 3years

The presentence report also identifies six additional arrests which did not result in convidions. As
a juvenile, the defendant spent time in Three Springs Wilderness Program, Taft Y outh Center,
Woodland Hills, Vanderbilt, and variousother juvenilefacilities. Heexplained that hisconfinement
at the juvenile facilities was due to fighting and disorderly conduct. Additionally, the defendant
admitted that he had been selling drugs, i.e., crack cocaine, since he was eighteen years old. He
explained, however, that this business was more of a“ part-time job.”

Thedefendant testified that hewasemployed beforehisarrest, but helost hisjob * before[he]
got locked up.” He explained that his motha was trying to find him a job at her place of
employment and a friend wasalso tryingto get him ajob at Engle Book Compary inthe event he
wasgranted probation. Thedefendant conceded that, on two previous occasions, he had been placed
on probation but had violated the terms of probation, resulting in revocation of his probation. On
his own behalf, the defendant explained that, previousy he had only thought about himself,
presently, however, he has his daughter to “take care of” and he was “gonna have to do what I’ ve
got to do to take care of her.”



In making its determination, the trial court made the following findings of fact and
conclusions of law:

In terms of miti gati ng factors, don’t find any.

In terms of enhancing factors. . . | don’t think there is any question
that Mr. Dailey has a previous history of criminal convictions and
criminal behavior . . . beyond that that’s necessary to establish him
within his particular range.

He has four misdemeanor convictions, not even counting the other
onesthat are licenserelated, . . . attempted robbery, theft of property
and aggravated assault, two of which he' sbeen revoked on probation
before.

He acknowledges . . . that he has sold drugs extensively as a
livelihood and used both Marijuana and Cocaine since he was
seventeen years old.

[T]he other enhancement factor that is present is that he has a
previous history of unwillingness to comply with the conditions. |
mean, | would be not doing my job if | wasto place Mr. Dailey back
on probation with these enhancement factors present, and thefact that
he's been revoked . . . inthis court previously.

When you review those enhancement factors and Mr. Dailey’s
testimony . . . it's obvious that Mr. Dailey . . . when he's seventeen
and didn’'t get the picture, when he’'s dghteen, nineteen, twenty,
twenty-one, twenty-two and now he's twenty-three, he still hasn’'t
gotten the picture. | mean, hiswork history . . . you say he can get a
job. I mean, | agree with that; but, he hasn’'t ever gottenajob. He's
worked, maybetwo months, at aplacein ‘98. Beforethat, workedin
‘96, and by his own testimony he' s out selling drugs.

So, based on the enhancement factors, the Court isgoing to impose
a[n] eight year sentence as a Range Two Offender, an eleven month
and twenty-nine day sentenceat seventy-five percent. And, because
of his extensive criminal record, run that conviction consecutive,
eleven twenty-nine at seventy-five percent concurrent with the other
two, for an effective eight year plus and deven month and twenty-
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nine day sentence.
ANALYSIS

Thiscourt’ sreview of the length, range, or manner of service of a sentence is de novo with
apresumption that the determination made by thetrial court is correct. Tenn. Code Ann. 8 40-35-
401(d)(1997). This presumption is only applicable if the record demonstrates that the trial court
properly considered relevant sentencing principles. State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). Again, the defendant’ s challenges to the sentences imposed are limited to: (1) thelength of
the eight-year sentence imposed for his conviction for theft of property; (2) the trial court’s
imposition of a sentence of total confinement; and (3) modification of the judgment form for
resisting arrest to reflect that the sentence runs concurrent with the remaining convictions.

Initially, we note that the State concedes that the judgment form in count three, resisting
arrest, should be modified to reflect the actual sentence imposed by the trial court3 We agree.
Where there is a conflict between a judgment form and the transcript of the proceedings, the
transcript controls. See Statev. Moore, 814 SW.2d 381, 383 (Tenn. Crim. App.), perm. app. denied
(Tenn. 1991); Statev. Davis, 706 SW.2d 96, 97 (Tenn. Crim. App. 1985), perm. app. denied (Tenn.
1986). At the conclusion of the sentencing hearing, thetrial judgeimposed “ an effective eight year,
plus an eleven month and twenty-nine day sentence.” The judgment forms reflect an effective
sentence of nine years, five months and twenty-nine days. It is obvious from the transcript of the
sentencing hearing that the trial court did not intend for count three to be served consecutively to
countsone and two. Asaresult, thiscase mug beremanded to thetria court for modification of the
judgment form in count three, resisting arred, to reflect that this sentence be served concurrently
with counts one and two.

I. Length of Sentence

In sentencing the defendant, thetrial court found no mitigating factorsapplicablebut did find
two enhancement factors: (1) history of criminal history or criminal behavior and (13) unwillingness
to comply with the conditions of a sentence of rel ease into the community. See Tenn. Code Ann.
8 40-35-114(1) and (13) (1997). Based on these factors, the trial court imposed an eight-year
sentence for theft of property.* The defendant does not contest the trial court’s application of

3At the sentenci ng hearing, thetrial court imposed asentenceof eleven months, twenty-nine
daysfor count three, resisting arrest. Resisting arrest, aClass B misdemeanor, carriesa sentence not
greater than 9x months. Tenn. Code Ann. 8§ 40-35-111(¢)(2) (1997). Thejudgment form reflects
that the length of thissentence was correctly modified to six months. Statev. Burkhart, 566 S.W.2d
871, 873 (Tenn.1978) (trial court can correct illegal sentence at any time).

*The defendant does not challenge the length of sentence imposed for either misdemeanor
convictions. Acoordingly, we do not review the sentences imposed in the misdemeanor counts.
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enhancement and mitigating factors. Rather, the defendant asserts that the trial court “ignored the
statutory provisions of § 40-35-102(1)(1997) and § 40-35-103(2) (1997) aswell as § 40-35-103(4)”
indetermining the sentencefor hisfelony theft conviction.” Specifically, the defendant contendsthat
thiswas not a particularly egregious crimewhich did not result in any personal injury to any victim.

In determining the appropriate sentencefor afel ony conviction, the sentencing court, if there
are enhancing factors but no mitigating factors, may set the sentence aove the minimum in that
range but still withintherange. See Tenn. Code Ann. 8 40-35-210(d) (1999 Supp.); Statev. Boggs,
932 S.W.2d 467, 475 (Tenn. Crim. App.), perm. app. denied (Tenn. 1996). Thereisno mathematical
formula of valuating the enhancement factors to calculate the appropriate sentence. See generally
Boggs, 932 SW.2d at 475. "Rather, the weight to be afforded an existing factor isleft to thetrial
court's discretion so long as the court complies with the purposes and principles of the 1989
Sentencing Act and its findings are adequately supported by the record.” 1d. at 475-76 (citations
omitted). Thetrial court, after weighing and considering the enhancing factors, imposed a sentence
of eight years. We conclude, upon de novo review, that imposition of a sentence of eght yearsis
not excessive and is “the least severe measure necessary to achieve the purposes for which the
sentence isimposad.” Tenn. Code Ann. § 40-35-103(4). Thisissue iswithout merit.

[1. Denial of Alternative Sentencing

The defendant contends that he was entitled to a sentencing alternativeto total confinement,
specifically, split confinement. In support thereof, hecites several factorsthat the trial court failed
to consider in ordering a sentence of total confinement:

(1) The defendant has remained incarcerated since the date of his
arrest on the instant offenses, approximately one year prior to the
sentencing hearing;

(2) There was no damage to the automobile, the stolen property,
therefore, no restitution was involved; and

(3) The defendant, due to his history of drug use, was in need of
treatment and rehabilitation unavailable in the Department of
Correction.

*Tennessee Code Annotated § 40-35-102(1) provides that “[e]very defendant shall be
punished by the imposition of a sentence justly deserved in relation to the seriousness of the
offense.” Tennessee Code Annotated 8§ 40-35-103(2) provides “[t] he sentence imposed should be
no greater than that deserved for the offense committed.” Tennessee Code Annotated 8 40-35-
103(4) provides*[t]he sentenceimposed should betheleast severe measure necessary to achievethe
purposes for which the sentence is imposed.”
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Initid ly, we conclude that the defendant isnot entitled to the presumption for an alternative
sentencing option, because he is a Range IlI, multiple offender. See Tenn. Code Ann. §
40-35-102(6). Moreover, because the defendant "has a long history of criminal conduct” and
"measures less restrictive than confinement” have proven unsuccessful, confinement is necessary.
Tenn. Code Ann. 8 40-35-103(1)(A) and (C). Accordingly, we find the trial court did not err in
imposing a sentence of total confinement. Thisissue iswithout merit.

We affirm the sentencing decision of thetrial court; however, thejudgment of convictionfor
resisting arrest isremanded for modfication reflecting that thissentence be served concurrently with
counts one and two.



