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OPINION

Defendant Michael Q. Ray wasindicted by the Anderson County Grand Jury for first degree
murder. Defendant subsequently pled guilty pursuant to a negotiated plea agreement to a charge of
second degree murder. Shortly thereafter, Defendant filed amotion to withdraw hisguilty plea, but
the trial court subsequently denied the motion, imposed a sentence of twenty years, and entered
judgment. Defendant challenges his conviction, raising the following issue: whether thetrial court
erred when it denied hismotion to withdraw hisguilty plea. After areview of therecord, wereverse
the judgment of the trial court and remand this matter for further proceedings consistent with this
opinion.

BACKGROUND

On April 5, 1999, Defendant petitioned thetrial court to accept hisguilty pleato acharge of
second degree murder and the State petitioned thetrial court to amend theind ctment sothat it would
charge second degree murder rather than first degree murder. That same day, the trid court
conducted a hearing in which Defendant and several other individuals entered guilty pleas partidly
en masse and partidly individually. Initially, the trial court advised Defendant and the other



individualscollectively that they were presumed innocent and they had aright toajury trial inwhich
the State would have to establish their guilt beyond areasonable doubt. The court then stated that
if the members of the group had ajury trial, they would not have to testify, but they could do so if
they chose. The court also told the members of the group that they could not appeal from aguilty
plea, but if they were convictedin ajury trial, they could appeal their convictions and sentencesand
they would have aright to counsel on gopeal.

After taking the plea of another individual, the trial court asked the prosecutor for thefacts
of Defendant’ scase. The prosecutor responded that the State woul d have shown that the victim had
been shot five times, tha Defendant was seen outside the vidim’s gpartment at the time of the
killing, that Defendant told two witnessesthat he shot the victim, and that Defendant told the police
that the victim owed him $250.00 for a cocaine purchase. At this point, the trial court questioned
Defendant about his background and Defendant stated that he was nineteen years old and his prior
criminal record consisted of one juvenile adjudication. When the court asked Defendant whether
he was aware of the sentence he would receive, Defendant responded that he believed he would
receive a sentence of twenty years at 30%. After a colloquy between the court and both attorneys
about thefact that Defendant woul dberequired to serve 100% of hissentence, thetrial court advised
Defendant to discuss his sentence with defense counsel and the court then took the pleas of several
other individuals.

Following the disposition of the other cases, the trial court asked Defendant whether he
realized that hewould haveto serve 100% of his sentence and Defendant responded that hedid. The
trial court then statedthat it found that Defendant had entered his plea knowingly and voluntarily.
Thetrial court also stated that it found that the amended indictment was acceptable.

On April 8, 1999, Defendant filed a motion to withdraw his guilty pleain which he alleged
that his pleawas not entered knowingly and voluntarily. On April 15, 1999, the trial court entered
judgment inthiscase. On May 4, 1999, Defendart filed an amended motion to withdraw his guilty
pleawhich alleged that the trial court had failed to advise him of certain rights.

The trial court conducted a hearing on Defendant’ s motion on May 17, 1999. During the
hearing, defense counsel argued that the record did not indicate that Defendant had been advised of
the nature of the charge, the minimum and maximum possi bl e sentences, the right to counsel during
trial, the privilege against self-incrimination, theright to confront and cross-examinewitnesses, and
the fact that he could be asked questions about the offense the answers to which could be used
against him in a prosecution for perjury. The trial court then reviewed the transcript of the plea
hearing and denied the motion after finding that it had “touched base on everything [ Defendant] has
in the way of a constitutional right.”

ANALYSIS



Defendant contends that he should have been allowed to withdraw his guilty plea because
thetrial court failed to advise him of catainrightsbeforeit accepted the plea. The State agreesthat
Defendant should have been allowed to withdraw his guilty plea because the trial court faled to
advise him of hisrights.

A.

In order to satisfy constitutional standards, a guilty plea must be entered knowingly,
voluntarily and intelligently. Boykin v. Alabama 395 U.S. 238, 243, 89 S.Ct. 1709, 1712, 23
L.Ed.2d 274 (1969); Johnson v. State, 834 SW.2d 922, 923 (Tenn. 1992). A defendant enters a
knowing and voluntary pleawhen he or she understandsthe rights and circumstancesinvolved and
nevertheless chooses to waive or relinquish those rights. State v. Mackey, 553 S.W.2d 337, 340
(Tenn. 1977). Thisrequires that before the court may accept a guilty plea, the defendant must be
advised of the privilege against compulsory self- incrimination, theright to ajury trial, and the right
to confront the accusing witnesses. Boykin, 395 U.S. at 243, 89 S.Ct. at 1712.

In addition to the advice mandated by Boykin, the Tennessee Supreme Court has exercised
“its supervisory power to insurethat the courts of this State afford fairnessand justice to defendants
in criminal cases' by adopting additional requirements. See Mackey, 553 SW.2d at 340. The
supreme court held that before accepting a guilty plea, the trial court must personally inform the
defendant of certain rights and make sure that the defendant understands those rights. 1d. at 341.
Thisinformation indudes:
(1) The nature of the charge to which the plea is offered, and the mandatory minimum
penalty provided by law, if any, and the maximum possible penalty provided by law; and,
if applicable, that a different or additional punishment may result by reason of his prior
convictions or other factors which may be established in the present action after the entry of
his plea; and
(2) If the defendant is not represented by an attorney, that he has aright to be represented by
an attorney at every stage of the proceeding against him, and if necessary, one will be
appointed to represent him; and
(3) That he hasaright to plead not guilty or to persistinthat pleaif it has already been made,
and, that he has the right to be tried by ajury and at that trial has the right to the assistance
of counsel, theright to confront and cross-examine witnesses against him, and the right not
to be compelled to incriminate himself; and
(4) That if he pleads guilty, there will not be afurther trial of any kind except to determine
the sentence so that by pleading guilty he waives theright to atrial; and
(5) That if he pleads guilty, the court or the state may ask him questions about the offense
to which he has pleaded, and if he answersthese questions under oath, on the record, andin
the presence of counsel, his answers may later be used against him in a prosecution for
perjury or false statement, and, further, that, upon the sentencing hearing, evidence of any
prior convictionsmay be presented to thejudge or jury for their consideration in determining
punishment.
1d. Further, thetrial court must also determine that the pleais voluntary and that there is a factual
basis for the plea. 1d. In State v. McClintock, 732 SW.2d 268 (Tenn.1987), the supreme court
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added to the Mackey procedure the requirement that "a court accepting a guilty plea must make it
clear to the defendant that the resulting judgment of conviction may be used in a subsequent
proceeding to enhance the punishment for subsequent offenses.” Id. at 273. Many of the above
requirements have been included in Rule 11(c) of the Tennessee Rules of Criminal Procedure.

Absoluteliteral compliancewith theabove adviceisnot required and substantial compliance
issufficient. Statev. Neal, 810 SW.2d 131, 137 (Tenn. 1991), overruled in part on other grounds,
Blankenshipv. State, 897 S.W.2d 902 (Tenn. 1993). Substantial compliancerequiresexpressingthe
sense of the substance of the required advice. Neal, 810 SW.2d at 137.

Although the failure to advise adefendant of the above rights before accepting aguilty plea
iserror, the error isharmlessif the defendant wasin fact aware of the rights. Johnson, 834 SW.2d
at 926. The State has the burden of proving that the error was harmless. Neal, 810 SW.2d at 139.

B.

Defendant essentially contends that the trial court failed to satisfy most of the Boykin,
Mackey, and McClintock requirements when it accepted his guilty plea

The record indicates that the trial court clearly informed Defendant that he had the right to
ajury trial, he had theright to counsel at every stage of the proceedings, and that there would be no
further trial if he pled guilty. In addition, the record indicates that the trial court ensured that there
was a factual basis for the plea and the court also determined that the plea was voluntary and was
not the result of force, threats, or promises. Thetrial court also made somewhat vague statements
regarding Defendant’s privilege against self-incrimination and his right to plead not guilty.
However, we need not decide whether these statements were too vague to satisfy the Boykin,
Mackey, and McClintock requirements because it is clear that the trid court completely failed to
provide Defendant with other advice as required by those three cases.

The record indicates that although the trial court engaged in a discussion with Defendant
about the sentence he would recave pursuant to the plea agreement, the court failed to advise
Defendant of the possible maximum and minimum sentences that could be imposed for a second
degree murder conviction. See Mackey, 553 SW.2d at 341. In addition, the trial court did not
provide Defendant with any information about the nature of the second degree murder offense that
he was pleading guilty to. Seeid. Further, thetrid court did not inform Defendant that if he pled
guilty, he could be asked questions on the record and his answers could be used against him in a
perjury prosecution. Seeid. Moreover, thetrial court did not advise Defendant that if he pled guilty,
his conviction could be used to enhance the sentences for future convictions. See McClintock, 732
SW.2d at 273. Finaly, the trial court did not advise Defendant that if he pled not guilty and
proceededto trial, he would have theright toconfront and cross-examine the witnesses agai nst him.
See Boykin, 395 U.S. at 243, 89 SCt. at 1712; Mackey, 553 S.W.2d at 441.

It istrue that Defendant’ s petition to plead guilty contains language indicating that he had
been informed of the naure of the charge against him, the possible sentences, that he hasaright to
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“see and hear all witnesses against [him],” and had been informed of all other constitutional rights
However, the Tennessee Supreme Court has stated that such a petition can only fill thevoid created
by thetrial court’s failure to provide the required information under the following circumstances:
If asworn petition to be allowed to plead guilty isfiled by the defendant, setting out the fact
of the defendant's knowledge of al of the facts required to be covered by the judge in the
required dialogue, and there is evidence that he in fact was aware of the truth of the
allegations of the petition from the testimony of an attorney or attorneys or other learned
person who advised with him in completedetail regarding the contents of the petition, and
the defendant testified on the record that he understood the contents of the petition that he
had filed, when and if thisisfound by the court to be true then the error in not articulating
the full required rights information and conviction consequences could be found to be
harmless.
Neal, 810 SW.2d at 139. In this case, there is no testimony in the record from Defendant, his
attorney, or anyone else which indicates that Defendant was advised in detail of the contents of the
petition and he understood the petition. Thus, thetrial court’ serror infailing to providetherequired
information cannot be considered harmless.

C.

Thewithdrawal of aguilty pleaisgoverned by Rule 32(f) of the Tennessee Rulesof Criminal

Procedure, which states:
A motion to withdraw apleaof guilty may be made upon ashowing by the defendant of any
fair and just reason only before sentence isimposed; but to correct manifes injustice, the
court after sentence, but before the judgment becomes final, may set aside the judgment of
conviction and permit the defendant to withdraw his plea.

Tenn. R. Crim. P. 32(f). This Court has stated that:
The rule creates two standards for determining whether an accused should be permitted to
withdraw apleaof guilty. The proper standard to be applied by thetrial court dependsupon
when the accused files the motion to withdraw the plea. When the motion isfiled prior to
the imposition of sentence, the standard to be applied is"afair and just reason.” When the
motion is filed after the imposition of sentence, the standard to be applied is "manifest
injustice.”

State v. Turner, 919 SW.2d 346, 354-55 (Tenn. Crim. App. 1995).

In this case, Defendant entered his guilty plea on April 5, 1999, and filed a motion to
withdraw hispleaon April 8, 1999. A review of the record indicates that during the plea hearing,
thetrial court explained the sentence Defendant woul d receive, made surethat Defendant understood
the sentence, and ordered Defendant to be placed in custody to begin serving his sentence. While
the trial court may not have used the most articulate language, the trial court did in fact impose
sentence during the hearing on April 5, 1999. However, thereis no dispute that Defendant filed the
motion to withdraw his guilty plea before judgment became final, since the judgment was not
entered until April 15, 1999. Thus, the“manifestinjustice’ standard is applicablein thiscase. We
conclude that the trial court’s failure to comply with the requirements of Boykin, Mackey, and
M cClintock resulted in a“manifest injustice” which entitled Defendant to withdraw hisguilty plea.
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Seeid. at 355 (stating that “[a] trial court may permit the withdrawal of a pleaof guilty to prevent
‘manifestinjustice’ when. . . the plea of guilty was not voluntarily, understandingly, or knowingly
entered.”).

CONCLUSION

In conclusion, it is clear that the trial court failed to provide Defendant with al of the
information required by Boykin, Mackey, and McClintock. Further, nothing intherecord indicates
that the nineteen-year-old Defendant, whose prior criminal record apparently consisted of one
juvenileadjudication, wasin fact aware of theinformation thetrial court failed to provide him with.
Accordingly, we REVERSE the judgment of the trial court and REMAND this matter for entry of
an order setting aside Defendant’s guilty plea and the resulting conviction and for further
proceedings consistent with this opinion.




