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The petitioner, Jack Layne Benson, appeals the trial court's dismissal of his petition for post-
conviction relief. Convicted in 1996 of first degree felony murder and especially aggravated
robbery, and sentenced to consecutivetermsof lifeand 24 years, the petitioner contended that hewas
entitled to post-convictionrelief onthe groundsthat hewas denied the effective assi stance of counsel
at trial and on direct appeal. In this appeal, the petitioner argues that trial counsel was ineffective
for failing to adequately communicate, for failing to adequately investigate, and for failingto obtain
a transcript of the preliminary hearing. The petitioner argues that his appellate counsel was
ineffectivefor failing to present additional issues on direct appeal. Because the petitioner has been
unableto establish both deficiency in the performance of his counsel and prejudice in consequence
thereof, the judgment of thetrial court is affirmed.
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GARY R.WADE, P.J., delivered the opinion of the court,inwhich Joe G. RiLEy and NormA McGEE
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OPINION
The pertinent facts in this case appear in the opinion of this court on direct appeal:

On January 10, 1996, the defendant and the victim, Jody Buits,
visited in the homeof Mitchell Sturdevant. At approximately 11:25
P.M., the victim announced that he intended to leave and the
defendant asked for aride. Thetwomen|eft the Sturdevant residence
together and, only a few minutes later, the body of the victim was



found lying in the street in front of the defendant’s residence.

At 11:38 P.M., Officer Don Barber . . . was responding to aradio
dispatch when he discovered the body in the street. Medica
testimony established that the victim died as a result of three stab
wounds. Either of two of the stab wounds, one to the heart and one
the lung, would have been fatal.

Between 11:30 and 11:40 P.M., Donna Addison noticed dark spots
on the front of the defendant's jacket and saw the defendant drop
some money which appeared to be stained with blood. He also
informed her that he could not give her aride to the store because he
was driving someone else's vehicle. Ms. Addison described the
vehicle that the defendant was driving as a cream and red colored
Chevrolet Blazer withtinted windows, adescription that matched that
of thevehiclethevictimwasdriving at thetime heleft the Sturdevant
residence.

L essthan thirty minutes later, Calvin Harris observed the defendant
driving the Blazer, a car he had never seen the defendant drive at
anytime before. When Harris asked where the defendant had
acquired the Blazer, the defendant smply laughed. The defendant
agreed to drive Harris to amotel, where police made the arrest. The
vehiclein the defendant's possession wasidentified asthat owned by
thevictim. The glove compartment and the center console had been
ransacked and part of the console had been broken. Police found
blood on the driver's side door of the vehicle. Several items
belonging to thevictim, including itemsof identification, werefound
scattered in the rear of the Chevrolet Blazer. Police found the
defendant in possession of the key to the Blazer. A piece of the
broken console and $11.00 in bills and coins, splattered with human
blood, were found in hisright front pocket.

Statev. Jack Layne Benson, No. 01C01-9707-CC-00283 (Tenn. Crim. App., at Nashville, Aug. 25,

1998), dlip op. at 2-3. Thesingle issue presented on direct appeal was whether the trial court had
erred by ordering consecutive sentences. This court found no error. Id. at 7. Our supreme court

denied application for permission to appeal on March 15, 1999.

Thereisaconstitutional right to the effective assistance of counsel at al critical stages of a
criminal prosecution. Tenn. Const. art. I, 8 9; Powell v. Alabama, 287 U.S. 45 (1932). In order for
the petitioner to be granted relief on groundsof ineffectivecounsel, he must esablish that the advice
given or the services rendered were not within the range of competence demanded of attorneysin
criminal casesand that, but for his counsel'sdeficient performance, theresult of histrial would have
been different. Strickland v. Washington, 466 U.S. 668 (1984); Baxter v. Rose, 523 SW.2d 930
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(Tenn. 1975).

Under the terms of the Post-Conviction Procedure Act, a petitioner bears the burden of
proving his allegations by clear and convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f). The
credibility of the witnesses and the weight and value afforded to their testimony are appropriately
addressed in the trial court. Bates v. State, 973 SW.2d 615, 631 (Tenn. Crim. App. 1997). On
appeal, the burden is on the petitioner to establish that the evidence preponderated against the
findings of thetrial judge. Clenny v. State, 576 SW.2d 12 (Tenn. Crim. App. 1978). Otherwise,
the findings of fact made in thetrial court are conclusive. Gravesv. State, 512 S.W.2d 603 (Tenn.
Crim. App. 1973).

Further, this court may not second-guess the tactical and strategic choices of counsel unless
those choices are uninformed because of inadequate preparation. Hellard v. State 629 S.W.2d 4
(Tenn. 1982). Counsel may not be deemed to have been ineffective merely because a different
procedure or strategy might have produced a different result. Williams v. State 599 S.W.2d 276
(Tenn. Crim. App. 1980).

Here, thepetitioner first complained that trial counsel failedto adequately communicatewith
him prior tothetrial. Attheevidentiary hearing, the petitioner agreed tha trial counsel metwith him
"maybe six times up here at the courthouse plus six to seven times at the jail." He specifically
complained that histrial counsel did not discuss possibledefense strategies. He conceded that their
total meeting timemay have equaled up to twelve hours but contended that the collective duration
of their communication was not enough under the circumstances.

The petitioner also asserted that histrial counsel failed to search for, locate, or interview a
possible withess, Cathy Chunn, who may have burned some bloody clothes and who might have
known the identity of another suspect. Ms. Chunn was not called as a witness at the evidentiary
hearing on the claim for post-conviction relief.

The petitioner also complained that histrial counsel was not present during his preliminary
hearing and did not obtain acopy of the transaipt, thereby precluding use of the transcript for
impeachment purposes at the trial. The petitioner acknowledged, however, that he did not have a
transcript of the preliminary hearing and did not know whether one existed or if his attorney had a

copy.

The petitioner further contended that trial counsel failed to gain accessto an expert in DNA
analysis. He submits that an expert could have provided possible defenses to the charge.

Finally, the petitioner claimed that his appellate counsel, Gregory D. Smith, had only one
discussion lasting approximaely 20 minuteswith hm. The petitioner pointed out that although his
trial counsel had presented six possible grounds for relief in his motionfor new trial, hisappellate
counsel only presented the issue of consecutive sentencing on direct appeal.

Mike Randalls, trial counsel for the petitioner, testified at the evidentiary hearing. He had
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documented el even meetingswith the petitioner at thelocal jail and estimated that therewere at | east
six other occasions where he counseled with the petitioner at the county courthouse. Trial counsel
asserted that he discussed with the petitioner the facts of the case, the petitione's prior social and
criminal history, the nature of the charges, the possible range of punishment, and the possibility of
a negotiated plea agreement. Trial counsel also testified that he revienved with the petitioner the
various photographs and lab reports which had been provided by the state, as wdl as the autopsy
report and the state's witness list. Trial counsel also discussed with the petitioner possible DNA
testing and received permission from thetrial court for funds to be utilized for expert assistance in
evaluating the state'sDNA evidence. Infad, adefense expert determined that the state had properly
conducted the DNA analysis. Trial counsel also testified that the petitioner supplied the name of
Cathy Chunn after thetrial. He explained that the petitioner wasrepresented by two other attorneys
at the preliminary hearing, for which there was no transcript. Trial counsel could not remember
whether he had listened to atape of the preliminary hearing, dthough "normally that is what [he
does]." It wastrial counsel's recollection that "there wasn't atape or if there was it was such poor
quality you couldnt listen to it."

Attorney Smith, the petitioner's counsel on direct appeal, testified that he had reviewed six
volumes of trial testimony which included approximately 1,000 pages. He described the record as
"one of the cleanest trials| had ever seen." Appellate counsel testified that he did not challengethe
sufficiency of the evidence due to the limited scope of review and the overwhelming nature of the
circumstantial evidence. Appellate counsel testified that he considered raising as an issue thetrial
court's failure to charge the lesser offense of negligent homicide but after research concluded that
there was no merit to such a clam: "Basicaly it was an up or down in this case, yes or no."
Appellate counsel aso considered and declined to present thetrial court's failureto grant achange
of venue asabasisfor appeal. He concluded that there was nothing in the record, such asaffidavits
in support of the possible prejudice, to support such adaim. Appellatecounsel also believed that
there was no basisfor acomplaint about the failure to supply more expert services under the ruling
of State v. Barnett, 909 SW.2d 423, 427 (Tenn. 1995). Finally, appellate counsel found no basis
to the complaint that the state had failed to provide notice of exculpatory evidence.

The post-conviction court found trial counsel's preparation "to be virtualy flawless." It
classified thedegree of communication betweentrial counsel and the petitioner, thetrial performance
of defense counsel, and the strategy during trial and on appeal as being well within the professional
guidelines. The post-conviction court specifically ruled that the petitioner had failed to establish any
prejudice due to the various deficiencies. We agree.

Any factual disputes between the petitioner and histrial counsel were resolved in favor of
the state by the post-conviction court. The accredited proof is that there was adequate
communication. Moreover, the petitioner hasfailed to explain how he might have been prejudiced
by the absence of witness Chunn, who was not called to testify at the evidentiary hearing, or by the
unavailability of atranscript of the preliminary hearing. This court may not specul ate upon what
prejudices might have occurred. The burden ison the petitioner to provideproof. Additionally, the
trial court provided an expert to the defense to review the DNA evidence the state proposed to
present. Because the defense expert found no deficiency in the testing performed by the state, there
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was no particularized need for further funding. See Barnett, 909 SW.2d at 430. Finaly, the
petitioner hasfailedto establish how the presentation of additional groundsfor relief ondirect appeal
could have caused a different, more favorable result. Nothing suggests that a challenge to the
sufficiency of the evidence, a claim that the state failed to produce exculpatory evidence, or an
appeal of thetrial court'srefusal to change venue could have produced any possiblerelief. Because
the defense at trial wasthat the victim was alive when the petitioner left her, thisqualified as"an all
or nothing" proposition leaving the record devoid of any evidence to suggest a charge of alesser
offense. See, e.q., Statev. Langford, 994 SW.2d 126 (Tenn. 1999). In summary, the petitioner has
failed to establish how any possible deficienciesin the performance of either histrial counsel or his
appellate counsel might have caused prejudice to his defense.

Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



