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Michael Janosky appeals from his conviction of driving under the influence. In this direct appeal,
he challenges hisconviction based upon (1) erroneous admission of breath alcohol test resultswhich
he contends wereinvoluntarily obtained and (2) the results of the breath test were not administered
in accordance with the requirements of State v. Sensing. Asto issue (1), we hold that, absent a
motorist’s express refusal, consent to a breath test is deemed voluntary as a matter of law. With
reference to issue (2), the improper administration of the breath test, we find this issue waived
because it was not included in the appellant’s motion for new trial. Tenn. R. App. P. 3(e).
Accordingly, weaffirm the judgment entered by the trial court.
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OPINION

The appellant, Michael A. Janosky, was found guilty by a Davidson County jury of driving
under theinfluence, first offense.! Thetrial court imposed a sentence of eleven months twenty nine

lThe appellant was charged under alternative counts of driving under the influence and driving under the
influence while having a blood alcohol concentration of .10% or more. The jury found the appellant guilty of both
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days, with all of the sentence suspended except for ten days. Inthisappeal as of right, the appellant
asserts that the results of his breath tests should have been suppressed.

After review, wefind no error requiring reversal. Thejudgment of thetrial courtisaffirmed.

Background

At approximately 11:00 pm, on June 6, 1998, Metro Police Officer Clinton Gilliland, after
entering agasstation, received acomplaint of anintoxicated driver. Herelated that hisattention was
directed toward the appellant and avehicledrivenby the appellant. Officer Gilliland begantofollow
the vehicle and observed the vehicle making wide turns. At a stop light, he pulled alongside the
appellant’s vehicle and asked him, “Had [sic] you been drinking?’ The appellant looked at the
officer, rolled his head, and took off. Officer Gilliland observed that the appdlant’s motor skills
“appeared somewhat concentrated, not very alert, soto speak. He appeared to beintoxicated . ...”
At this point, Officer Gilliland activated his blue lights and “ pulled [the appellant] over.”

Upon approaching the appellant, Officer Gilliland “could smell avery extreme odor of an
alcoholic beverage about. . . .” He asked the appellant to exit the vehicle. As the appellant was
getting out of hiscar, Officer Gilliland noticed that the appellant “ used hisright foot to overstep his
left asif he had to support himself from falling.” The appellant’ s“eyeswere very watery andblood
shot” and hisspeechwas* unusually slurred.” Based upon hisphysical observations of the appellant,
Officer Gilliland asked the appellant to submit to field sobriety tests. Officer Gilliland then
administered the “walk and turn” test which the appellant failed to successfully complete. During
thetest, the appellant admitted that he could not complete the test because his balance was poor, he
added that “1’ve been drinking, or | drank two liters of beer at Market Street Brewery.” Officer
Gilliland then administeredthe “ one-legged stand” test. The appellant could not complete thistask
either. The officer concluded that, “[ The gppellant] wasn’tjust intoxicated or under the influence.
He was knee-walking, sloppy drunk. Thiswasn’t a borderline case. He was he was completdy
intoxicated.”

At this point, the appdlant was arrested for driving under the influence, handcuffed, and
placed in the back of thecruiser. Officer Gilliland read the appellant the Implied Consent Law. The
appellant agreed to submit to the breath test. Officer Gilliland then called dispatch requesting an
alcohol testing operator at the scene. Officer Jeb Johnston, the alcohol testing operator on duty,
responded. Officer Johnston is assigned to the DUI Enforcement unit. He testified that he was
certified to administer thetest by the Tennessee Bureau of Investigation. The machine usedon this
occasion was an Intoxilyzer 1400. This particular unit had been calibrated by the TBI on May 8,
1998, and had been checked by Metro officers on June 6, prior to Officer Johnston’s shift.

(...continued)

offenses and the trial court properly merged the convictions.
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Although the appellant had previoudy agreed to take the breathalyzer test, before Officer
Johnson began the actual test, the appellant was asked again if he would submit to the test. The
appellant refused the test. Officer Johnston explained that he asked the appellant if he understood
theimplied consent law and the appellant did not indicate that he did not. Johnston then advised the
appellant that “if he wantsto go straight tojail, refuse the breath test, and becharged with Implied
Consent and DUI.”? The appellant “blurted out that he had had two shots. . . .” The appellant then
consented to thetest. The appellant was placed in the rear seat of Johnston’s patrol car and Officer
Johnston, seated in the front seat, observed the appellant for the required twenty minute period.
During the observation period, Officer Johnston testified that the appellant did not “regurgitate at
any time,” did not “put any foreign objects in his mouth,” and did not “consume anything.”
Although he admitted that he did not physically examine the appellant’ s mouth, one “can usually
tell when somebody has some candy or gum in their mouth. They are usually chewing or sucking
onit.” Additionally, Officer Johnston related that the appellant was “very talkative, so [he] would
have saw if he had something . . .in his mouth.” Officer Johnston then administered the test, the
results of which revealed that the appellant had a blood alcohol level of .187 percent.

The twenty-three year old appellant testified at trial that he was not advised of the Implied
Consent warning by either Officer Johnston or Officer Gilliland. He stated that he was asked if he
“wanted to do a Breathalyzer test” by Officer Johnston. The appellant refused. Johnston then
informed him that he could “either takeitor . ..gotojail.” Theappellant interpreted thisas“[hig]
only way out of the[patrol] car at that moment wasto take the breath test, and since [ he] was already
latefor work, and had to bethere, that | probably shouldtakethetest.” Hefurther advised the court,
“It was losing my job or going to jail, you know, in the context of going to jail.”*

Based upon this evidence, the appellant was convicted of driving under the influence.

Analysis

Prior to trial, the appellant filed a motion in limine to have the results of his breath test be
suppressed for failuretocomply withthetechnical requirementsof Statev. Sensing, 843 SW.2d 412
(Tenn. 1992).* A hearing on the motion was held on September 13, 1998. Officer Johnston and

2Officer Johnston explained that the appdlant was already under arrest for DUl and was not going to be
released from the scene regar dless of his consent to the breath test.

3The appellant, in response to questioning by the court, provided that he had abachelor’sdegree in electronic
engineering and that he was employed at Service Merchandise in com puter operations.

4 . -
In Sensing, 843 S.W.2d at 416, our supreme court ruled that the admissibility of a breath test dgpended upon
the testing officer's ability to testify as follows:

(1) that the testswere performed in accordancewith the gandards and operating proced ure promulgated by the forensic

servicesdivision of the Tennesse Bureau of Investigation;
(continued...)
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the appellant provided relevant testimony. At the conclusion of the proof, defense counsel assented
to the trial court’s conclusion that the issue before the court was the “voluntariness . . . on the
Implied Consent.”

Based upon the proof at the hearing, the trial court made the following findings of fact:
.. .I've heard the testimony from Mr. Janosky and he said that his choice was
between going to jail and taking the test because he didn’t want to lose his job;
however, the facts are pretty clear. Mr. Janosky was already in custody. Heis|[a]
man who is 23 years old, hasa BA degree, on hisway to work, | might add, and he

did choose totake thetest. Thereisnothing in thisthat would lead me to think this
wasn't voluntary. He might not have liked the choices he had, but that doesn’t mean
that the police officers did anything to overcome hiswill, which isthe crucial issue,

so motion denied in involuntariness.

The appellant contests the ruling of the trial court arguing (1) that the State failed to satisfy
the requirements of State v. Sensing in that the officer failed to “ physically insure that Defendant
Janosky’s mouth was clear of all foreign material, which may have an effect on the breath test
results’ and (2) that the breath test was procured involuntarily. Initially, we note that the appellant
has waived any challenge to the Sensing requirements.  Although such challenge was madein the
appellant’smotion in limine, the appellant failed to present the issueto thetrial court at the hearing
on the motion, see Tenn. R. App. P. 36(a), and failed to preserve thisissue far appellatereview by
neglecting to raisethisissuein his motion for new trial. Tenn. R. App. P. 3(e). Accordingly, our
review is limited tothe voluntarinessof the appellant’s consent to the breath test.

Voluntariness of Matorist’s Consent

4(...oontinued)
(2) that he was properly certified in accordance with those standards;

(3) that the evidentiary breath testinginstrumentused was certified by the forensic services division, wastested regularly
for accuracy and was working properly when the breah test was performed;

(4) that the motorist was observed for the requisite 20 minutes prior to the test, and during this period, he did not have
foreign matter in his mouth, did not consume any alcoholic beverage, smoke, or regurgitate;

(5) that he followed the prescribed operational procedure and
(6) that the printout record offered in evidence was the result of the test given to the person tested.
Thetrial court has the duty to determine whether by a prepond erance of the evidence the State has established the six

prerequisites for admissibility. State v. Edison, 9 SW.3d 75, 76(Tenn.1999).
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Where the appellant claims that he has been aggrieved by a potentially unlawful search or
seizure, the proper remeady is to file a motion to suppress. See DAvID L. RAYBIN, Tennessee
Criminal Practiceand Procedure § 18.6 (1984). Becausethetria court considered theissue on the
merits, we have chosen to treat the pretria hearing as if the appellant had utilized the proper
procedure. See Statev. Johnson, 673 SW.2d 877, 883 (Tenn. Crim. App. 1984).

In reviewing a denial of amotion to suppress, this court looks to the facts adduced at the
suppression hearing which are most favorable to the State as the prevailing party. Statev. Daniel,
12 S\W.3d 420, 423 (Tenn. 2000) (quoting State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996)). In
considering the evidence presented at the hearing, this court extends great deference to the fact-
finding of the suppression hearing judge with respect toweighing credibility, determining facts, and
resolving conflictsintheevidence. Daniel, 12 SW.3d at 423. Indeed, these findingswill be upheld
unless the evidence preponderates otherwise. 1d. Furthermore, this court may consider the entire
record, including the evidence submitted both at the suppression hearing and at trial, in evaluating
the correctness of the trial court's ruling. State v. Henning, 975 S.W.2d 290, 297 (Tenn.1998).
Although deferenceisgiventothetrial court’ sfindings of fact, this court conductsits own appraisal
of the constitutional questions presented by reviewing the law and applying it to the specific fects
of the particular case. 1d. (citing State v. Yeargan, 958 SW.2d 626, 629 (Tenn. 1997); Beare v.
Tennessee Dept. of Revenue, 858 S.W.2d 906, 907 (Tenn. 1993)).

The administration of a breath test for the detection of a person’s blood alcohol level isa
seizure of the person and a search for evidence within the purview of the Fourth Amendment of the
United States Constitution. See Schmerber v. California 384 U.S. 757, 86 S.Ct. 1826 (1966). The
analysis of any warrantless search must begin with the proposition that such searches are per se
unreasonableunder the Fourth Amendment to the United States Constitution and Articlel, Section
7 of the Tennessee Constitution, subject only to afew well-delineated exceptions. See Coolidge
v. New Hampshire, 403 U.S. 443, 454-55, 91 S.Ct. 2022, 2031-32 (1971); Katzv. United States, 389
U.S. 347, 357, 88 S.Ct. 507, 514 (1967); State v. Tyler, 598 S.w.2d 798, 801
(Tenn.Crim.App.1980). One such exception to the warrant requirement includes exigent
circumstances. See generally Schmerber v. California, 384 U.S. at 757, 86 S.Ct. at 1826. Exigent
circumstances arise when authorities have reason to believe that evidence is in danger of being
destroyed or removed. See State v. Jennette 706 S.W.2d 614, 617 (Tenn. 1986) (reasonable
likelihood that evidence may be destroyed if officers have to interrupt investigaion to obtain
warrant). Thus, a warrantless test of an individua’s bodily substances does not violate any
constitutional right so long as the search was supported by probable cause, the evidence was of an
evanescent nature, and the means and procedures empl oyed intaking the substance were reasonabl e.
See Schmerber v California, 384 U.S. at 770-772, 86 S.Ct. at 1835-1837 (warrantless seizure of
blood not prohibited because evidence may be lost if not immediately seized); see also Peoplev.
Ayres, 591 N.E.2d 931 (1ll. App. 1992). Based upon thefact that evidence of blood al cohol content
begins to diminish shortly after drinking stops, a compulsory breath or blood test, taken with or
without the consent of the donor, falls within the exigent circumstances exception to the warrant
requirement. Schmerber v. California, 384 U.S. at 770, 86 SCt. at 1836; see generally Statev.
Krantz, 848 P.2d 296, 299 (Ariz. App. 1993); Statev. Taylor, 531 A.2d 157, 160 (Conn. App. 1987);
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Statev. Nickerson, 973 P.2d 758, 762 (Idaho 1999); Village of Algonguinv. Ford, 495 N.E.2d 595,
596 (I11l. App. 1986).

In addition to the exigent circumstances established by the nature of the evidence in cases
involving intoxicated motorists, the statutorily created implied consent of the motorist permitsthe
warrantlesssearch of the motorist’ sbreath or blood. Seegenerally Schnecklothv. Bustamonte, 412
U.S. 218, 219, 93 S.Ct. 2041, 2043 (1973) (voluntary consent exception to warrant requirement).
Under the express provisions of Tenn. Code Ann. § 55-10-406 (1998), any person who operates a
motor vehicle on Tennessee' s highwaysis statutorily deemed to have consented to an evidentiary
test for blood alcohol concentration.> Thereby, anyone who exercises the privilege of operating a
motor vehicle in this state has consented in advance to submit to a breath alcohol test. Indeed, by
virtue of the provisions of Tenn. Code Ann. 855-10-406 (a)(1), our legislature has dedared that
consent of all motoristsisimplied; therefore, it isunnecessary for law enforcement officersto obtain
the voluntary consert of an individual matorist before administering a breah test for alcohol

5Tenn. Code Ann. § 55-10-406 provides, in pertinent part:

(a)(1) Any person who drives any motor vehicle in the stae is deemed to have given consent to atest for the
purpose of determining the alcoholic or drug content of that person's blood; provided, that such test is adminigered at
the direction of alaw enforcement officer having reasonable grounds to believe such person was driving while under
the influence of an intoxicant or drug, as defined in § 55-10-405. . .

(2) Any law enforcement officer who requests that the driver of a motor vehicle submit to atest pursuant to
this sectionfor the purpose of determining the alcoholic or drug content of the driver'sblood shall, prior to conducting
such test, advise the driver that refusal to submit to such test will result in the suspension of thedriver's operator'slicense
by the court. The court having jurisdiction of the offense for which such driver was placed under arrest shall not have
the authority to suspend the license of a driver who refused to submit to the test if such driver was not advised of the
consequences of such aref usal.

(3) If such person having been placed under arrest and thereafter having been requested by alaw enforcement
officer to submit to such teg and advised of the consequencesfor refusing to do so, refuses to submit, thetest shall not
be given and such person shall be charged with violating this subsection. The determination as to whether a driver
violated the provigons of thissubsection shall bemade at the same time and by the same court asthe one digosing of
the offense for which such driver was placed under arrest. . . .

(4) Any person who violates the provisions of this section by refusing to submit to the test pursuant to
subdivision (3) shall be charged by a separate warrant or citation that does not indude any charge of violating §
55-10-401 that may arise from the same occurrence.

(b) Any person who is unconscious as a reault of an accident or is unconscious at the time of arrest or
apprehension or otherwise in a condition rendering that person incapable of refusal, shall be subjected to the test as
provided for by 88 55-10-405--55-10-412, but the results thereof shall not be used in evidence against that person in
any court or before any regulatory body without theconsent of the person so tested. Refusal of release of the evidence
so obtained will reault in the sugpension of that person's driver license, thus such refusal of consent shall give such
person the same rights of hearing and determinationsas provided for consciousand capable persons in this section.



concentration level.  The purpose behind the implied consent law is to facilitate the gathering of
evidence against intoxicated drivers. Thus, the State may compel submission to the testing if the
officer has reasonable grounds to believe that the motorist isintoxicated. State v. Bullington, 702
S.W.2d 580, 583 (Tenn. Crim. App. 1985) (citing South Dakotav. Nevlle, 459 U.S. 553, 103 S.Ct.
916 (1983); Schmerber v. Cdlifornia, 384 U.S. at 757, 86 S.Ct. at 1826).

A motorist’ sright to refuseto submit to abreath test under Tennessee' simplied consent law
isnot a constitutional right. Rather, the State of Tennessee, through its enactment of Tenn. Code
Ann. 855-10-406(a)(2) and (a)(3), hasadopted apolicy position prohibiting law enforcement officers
from administering a breath or blood alcohol test against the motorist’swill. Instead, in an effort
to avoid potentially violent confrontations between private citizensand law enforcament officers,
the state has el ected to permit the motorist to refusethetest. See South Dakotav. Neville, 459 U.S.
at 559-560, 103 S.Ct. at 920. See, e.q., Krantz, 848 P.2d at 299; Bush v. Bright, 264 Cal. App. 2d
788, 789 (1968); Taylor, 531 A.2d at 160. The right to refuse is not absolute; raher, the right to
refuse will result in suspension of the motorist’s driver’s operator’s license, assuming appropriate
procedural protectionsare provided. See Tenn. Code Ann. 8 55-10-406(b). See also South Dakota
V. Neville, 459 U.S. at 560, 103 S.Ct. at 920; Mackey v. Montrym, 443 U.S. 1, 17-19, 99 S.Ct.
2612, 2620-21 (1979). By striking this balance, the statute motivates drivers to teke the test, but
does so without resorting to physical compulsion. See State v. Hitchens, 294 N.W.2d 686, 688
(lowa 1980).

In the present case, the appellant, by choosing to engage in a regulated activity, that of
driving amotor vehicle, subjected himself to the provisions of Tenn. Code Ann. § 55-10-406. The
appellant waslawfully arrested for driving under theinfluence. Hisdriving behavior, hisdemeanor,
and hisfailureto completethefield sobriety testsformed the factual basesfor the officer’ sinference
that the breath test waslikely to reveal evidenceof the offense. The appellant presented no evidence
of hisexpressrefusal to submit to the breath test. He simply asserts that his submission to the teg
was involuntary. The argument that consent to a breath alcohol test was involuntary or coerced is
misplaced. Consent is unnecessary as consent has already been obtained by the act of driving the
motor vehicle. Our lawis clear that the only time “the test shall not be given” iswhen the motorist
“refusesto submit” to thetest. To hold otherwise would permit amotorist to submit to the test and,
after obtaining an adverse test result, challenge the introduction of the BAC test results in the
prosecution of the DUI charge as well as preduding citation of the defendant for non-compliance
with the implied consent law. The Implied Consent Law permits introduction of either the BAC
resultsor the suspension of themotorist’ sdriver’ slicense. Seegeneraly Tenn. Code Ann. § 55-10-
406. Theappellant inthe present case seeksto avoid both consequences. Under our implied consent
law, he cannot do so.

Additionally, neither the results of breath alcohol tests nor amotorist’ s refusal to submit to
thetest are protected by the Fifth Amendment. See Statev. Frasier, 914 S\W.2d 467, 471-72 (Tenn.
1996). The results of breath alcohol tests constitute physical evidence and are not afforded the
procedural protections encompassed by the Mirandawarnings. See Schmerber v. California, 384
U.S.at 757,86 S.Ct. at 1826; seealso Frasier, 914 SW.2d at 471; Statev. Huskins, 989 S.W.2d 735,
737 (Tenn. Crim. App. 1998), perm. to appeal denied, (Tenn. 1999). Indeed, the giving of a bresth
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or blood sampleisnontestimonial in nature and the Fifth Amendment right agai nst sel f-incrimination
isnot implicated Schmerber, at 757, 86 S.Ct. at 1826; seeaso Statev. Lord, 513 S.E.2d 25, 26
(Ga. App. 1999); Ford, 495 N.E.2d at 596; Ewerokeh v. State 835 S.W.2d 796, 797 (Tex. Ct. App.
1992). Thus, the appellant’ s argument that he had a constitutional right not to incriminate hmself
by submitting to the breath test is without merit.

Conclusion

After review of the issue presently befare this court, we conclude that the express consent
of themotorist isnot aprerequisite for the admission of abreath alcohol test into evidenceinaDUI
prosecution. Explicitly, we hold that the voluntariness of the motorist’s consent at the time of the
testing is of no consequence because the motorist hasimpliedly consented asa matter of law when
he or she elects to operate amotor vehicle upon the highways of thisstate. Cf. Kingv. State, 598
S.W.2d 834, 835 (Tenn. Crim. App. 1980) (statute gives rise to implied consent). But see Statev.
Blackwood, 713 S.\W.2d 677, 680 (Tenn. Crim. App. 1986) (valid consent necessary for blood test).
Rather, it is the motorist’'s express refusal, provided by legidature largesse, and not the
voluntariness of the individual motorist’s submission to the test, as required by the Fourth
Amendment, which governs the inadmissibility of the test results. Under the facts of the present
case, we conclude that the appel lant did not refuse the breath test and, therefore, the breath test was
lawfully obtained.

For the foregoing reasons, the judgment of conviction is affirmed.

DAVID G. HAYES, JUDGE



