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OPINION

The defendant, James M. McBride, appeals as of right his convictions by a jury for two
counts of first degree murder and one count of attempted first degree murder. The jury sentenced
the defendant to life imprisonment on each count of first degree murder. At the sentencing hearing,
the trial court sentenced the defendant to twenty years for the attempted first degree murder
conviction. Thetrial court determined that the life sentences would run concurrently but that the
twenty-year sentence would run consecutively. The trial court based its decision to impose
consecutive sentences on the finding that the defendant was a dangerous offender. On appeal, the
defendant contends (1) that the evidenceisinsufficient to show premeditation; (2) that hisconfession
should have been suppressed because hedid not voluntarily, knowingly, and intelligently waive his



constitutional rights; (3) that the trial court erred in admitting gory photogrgohs of the victimsand
of the motor vehide; and (4) that thetrial court erred in sentencing him to consecutive sentences.

At trial, the surviving victim, Nelson Harmon, testified as follows: The evening of April 1,
1998, John Ruland, Elizabeth Ray, and he went in Ray’s car to Michagl Roddy’ s house to see if
Roddy, whoisthedefendant’ suncle, wasinterested in buying Harmon’ scar. Roddy saidthat hewas
interested inthe car. At that point, Ruland, Ray, and he left and reurned with the car shortly before
midnight. He parked his car and went over to Ray' s car to talk with Roddy about thetitleto hiscar.
He was sitting in the back seat on the driver’s side with the door open, and Roddy was standing
outside the car. Ruland was sitting in the front passenger seat.

While talking to Roddy, Harmon saw the defendant for the first time. The defendant was
approaching the car carrying something on his side. He heard Roddy say something like, “Jamie
don’'t. Go inthe house. Thisdoesn't concern you.” As the defendant approached Ray, Harmon
heard Ray, who was standing about eight feet in front of the car, say something like, “Jamie |leave
usaone. We haven't done anything to you.” Harmon saw the defendant, without geaking, lift a
shotgun, put it to Ray’ s head, and shoot her in the eye. When hesaw this, hetried to slide down in
the back seat and get out the passenger side. That door was locked, and he was unable to escape
before the defendant reached the car. The defendant ran to the driver’s side of the car and entered
the car through the opened front door. He shot Ruland twice — once in the upper body and oncein
the head. The defendant then shot Harmon twice. Although the defendant was pointing the gun at
Harmon’ s head, Harmon was able to direct the barrel of the gun down, causing the first shot to hit
his leg and the second to hit hisarm and side. The defendant continued to pump the shotgun and
pull the trigger, but the gun was out of ammunition. When the shooting stopped, Harmon was able
to open the passenger side door and get out of the car. Then, the defendant ran to that side of the car
and struck him twiceinthe head with the stock of the shotgun, yelling for himto die. When Harmon
fled, the defendant did not chase him. Later, when Harmon was in an ambulance, someone asked
him who had done the shooting. He told them that Jamie had doneit.

Chuck Moore, adetective with the Harriman Police Department, testified at trial asfollows:
He arrived at the scene shortly after midnight on the morning of April 2, 1998. He asked Harmon
who had shot these people, and Harmon answered that Jamie McBride had shot them. Shortly
thereafter, Moore ordered everyone to come out of Roddy’s house with their hands behind their
heads. Four people came out: the defendant, wearing only undershorts; Roddy; Gordon Gillespie,
another uncle of the defendant; and Marilyn Bazler. He asked each of them their names, and when
he discovered the defendant’ s name, he took the defendant into custody.

The defendant did not appear intoxicated to Moore, nor did Moore smell any acohol on the
defendant’ s breath, although the defendant told him that he had been drinking. Also, the defendant
wasvery steady on hisfeet anddid not have any troublewalking downthe steps, even with hishands
behind hishead and hisfingersinterlocked. Thedefendant followed all directions, and thedefendant
promptly and clearly responded to his questions.



Moore said that beginning at 5:50 a.m., he and Randy Scarborough, aninvestigator for the
Roane County Sheriff’ sDepartment, i nterviewed the defendantin Scarborough’ soffice at the Roane
County Jail. Heread the defendant the Mirandawarnings, and the defendant said that he understood
his rights. The defendant signed a waiver at 5:57 am. The defendant confessed to the crimes
during the questioning that followed, which they recarded. The tape was played during Moore's
testimony, and it revealed in relevant part:

[Roddy and | were] drinking and then some people pulled up . . . and he said
“man yeah there they go, they owe me some money.” O.K., so they went in
there an had somewords, he said Jamie. . . they probably gonnatry and jump
me, go get the gun, go get thegun. So | wentinthere and got thegun. ... [H]e
told me to get the gun and then he said their gonna get me, they gonnajump
me, so I’m loving my uncle like that and don’t want nothing to happento him,
it's just a drug deal anyway, I’ m thinkin their gonna shoot him, but then |
started shootin without even thinkin and that’ s what happened. | ran fromthe
car to the back and put the gun in the bushes in the back and went into the
house when you all came. . .. | put the jacket around the gun.

It was already loaded. | didn't even have to cock it, just take the safety off of
it. ... lan’t never seen that gun until that day.

| wasjust shootin. | wasn't trying to, | wastrying to hit below, | wastrying to
hit at their knees, but the gun was so powerful | couldn’t do nothing with it.

Moore said that the defendant did not appear intoxicated during questioning and that hisresponses
were clear and not out of the ordinary.

ChrisMynatt, aHarriman police officer, testified at trial that hefound atwel ve-gauge, pistol-
grip shotgun behind Roddy’ s house under acoat in some bushes. He also stated that the defendant
did not appear drunk, did not smell of alcohol, did not stagger or have difficulty walking, and did
not have difficulty responding to commands.

Michael Roddy, thedefendant’ suncle, testified attrial asfollows. He owned atwel ve-gauge,
pistol-grip shotgun identical to the one found behind his house, and he kept this shotgun loaded and
behind achairin hislivingroom. Roddy said that onthe evening of April 1, 1998, Ruland, Ray, and
Harmon, none of whom owed him any money, came over to his house and asked him if he was
interested in buying Harmon’ s car. He said that he was interested, but he wanted to seeit. Ruland,
Ray, and Harmon left to get Harmon's car.  When Ruland, Ray, and Harmon returned, he went
outside to see thetitle and talk about the price. When he went back inside to seeif he had enough
money to buy the car, the defendant thought there was some kind of conflict. Hetold the defendant
that it was cool and that there was no problem. At some point, the defendant got the shotgun and
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went outside. He never told the defendant that he needed help, and he never asked the defendant to
get aweapon. Hetold the defendant to put away the shotgun and unsuccessfully tried to take it from
him. He heard the defendant arguing outside with the victims. Roddy stated that when he went
outside, he heard shots and immediately dropped to the ground. He saw the defendant come back
down the street and go behind the house. The defendant then returned to the house, told the others
not to say anything, undressed, and got into bed.

Roddy said that the defendant had started drinking around 8:00 am. on April 1, 1998.
Between this time and the time of the shootings, the defendant consumed more than twelve beers,
smoked marijuana, and snorted cocaine.

Gordon Gillespie, another uncle of the defendant, testified asfollows: Helivesnext door to
Roddy, and he saw the defendant on and off al day. The defendant wasintoxicated the evening of
April 1, 1998. The defendant drank alot of beer, smoked marijuana, and snorted cocaine.

Gillespie was in his front yard the first time that Ruland, Ray, and Harmon came to see
Roddy, and he heard them arguing. After Ruland, Ray, and Harmon left, he went over to Roddy’s
house. He heard Roddy tell the defendant that he almost got in afight with someone about a ca.
When Ruland, Ray, and Harmon retumed with Harmon’ scar, Roddy went outside to talk to them.
He could hear what sounded like an argument. At this poirt, the defendant asked him if the people
outside were the same ones with whom Roddy had previously argued, and he said, “Yes.” The
defendant got dressed and took the shotgun. Gillespie said that he asked him why he had the gun,
and the defendant said that they had “disrespected” his uncle and that he was going to scare them.
Both Roddy, who had returned to the house, and he told the defendant not to take the gun outside.
Roddy and the defendant went outside, and he heard them arguing. When Roddy came back inside
the house, Gillespie heard the defendant arguing with the victims, and thenhe heard the gunfire. He
looked outside awindow and saw the defendant run through theyard and behind the house. When
the defendant came back inside, the defendant said that he had nat done anything. Roddy said
something like you just killed those folks, and the defendant said that he had not done anything and
just to go to bed and not to answer thedoor. The defendant also told them to tell the police that they
were all asleep.

. SUFFICIENCY OF THE EVIDENCE

On appeal, the defendant contendsthat the evidenceisinsufficient to show premeditation on
hispart. The defendant asserts that he went outside with the shotgun only to scare the victims and
that an argument with the victims provoked him to shoot them. The state contendsthat the evidence
is sufficient.

Our standard of review when the sufficiency of the evidence is questioned on appeal is
“whether, after viewingthe evidencein thelight most favorabl e to the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v.Virginig 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). This meansthat we do not reweigh the
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evidence but presume that the jury has resolved all conflids in the testimony and drawn all
reasonabl e inferences from the evidence in favor of the state. See State v. Sheffield, 676 S.W.2d
542, 547 (Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978).

First degree premeditated murder is defined as a “prameditated and intentional killing of
another.” Tenn. Code Ann. 8§ 39-13-202(a)(1). Further, “premeditation” is defined as

an act done after the exercise of reflection and judgment. *Premeditation”
means that the intent to kill must have been formed prior to the act itself. Itis
not necessary that the purposeto kill pre-exist in the mind of the accused for
any definite period of time. The mental state of the accused at the time the
accused dlegedly decided to kill must be carefully considered in order to
determine whether the accused was sufficiently free from excitement and
passion as to be capable of premeditation.

1d. § 39-13-202(d). The element of prameditation is aquestion for the jury and may be established
by proof of the circumstances surrounding the killing. Statev. Bland, 958 S.W.2d 651, 660 (Tenn.
1997). Our supreme court has delineated the following factors that demonstrate the existence of
premeditation: the use of a deadly weapon upon an unarmed victim, the particular cruelty of the
killing, declarations by the defendant of an intent to kill, evidence of procurement of a weapon,
preparations before the killing for concealment of the crime, and calmness immediately after the
killing. 1d.

Applying the above factars, the record in this case reveds sufficient evidence of
premeditation to support the defendant’s convictions of first degree murder and attempted first
degree murder. Viewingthe evidence in the light most favorable to the state, the proof shows that
Ruland, Ray, and Harmonweretrying to sell acar to Roddy. Therewas never an argument between
these parties. However, the defendant, perhaps believing that the victims had shown no respect to
Roddy, obtained atwelve-gauge, pistd-grip pump shotgun from Roddy’ s house and went outside
to confront the unarmed victims. Both Roddy and Gillespietold the defendant not to go outsidewith
the gun, and Roddy even tried to take thegun from the defendant. Despite these attemptsto stop the
defendant, the defendant walked outside, took the safety off the gun, and approached Ray. The
defendant, without hesitating or speaking, put the shotgunto Ray’ shead and shot her intheeye. The
defendant then ran to the nearby car and shot Ruland once in the back and once in the head. The
defendant turned the gun on Harmon, but Harmon was able to direct the gun away from his head,
resulting in the defendant shooting himonce in theleg and oncein thearm and side. The defendant
continued to pump the shotgun and pull the trigger, but the gun was out of ammunition. Harmon
was able to escape from the car, but the defendant ran around the car and hit Harmon in the head
with the now empty shotgun, shouting for him to die. The defendant ran from the car to the back
of Roddy’ shouse and hid the shotgun in ajacket under some brush. The defendant then went inside
Roddy’ shouse and instructed his unclesthat he did not do anything, to go to bed, and not to answer
the door. The defendant then stripped down to his undershorts and got into bed.



We conclude that most, if not all, of the factorslisted in Bland are present. The defendant
obtained aweapon and refused hisuncles' pleastoput it down. He shot three unarmed victimsfrom
closerange, aiming at each victim’ shead. Whenthethird victim did not dieimmediately, he hit him
in the head with the shotgun, shouting for him to die. Findly, after the shootings, the defendant
calmly attempted to conceal his crime by hiding the gun, instructing his rdatives to cover up his
actions, and undressing and getting into bed to act asif he had been asleep. Because arational jury
could have found premeditation beyond a reasonable doubt based on thesereasonable inferences,
the evidenceissufficient to support thedefendant’ sconvictionsof firstdegree murder and attempted
first degree murder.

[I. SUPPRESSION OF DEFENDANT’'SSTATEMENT

The defendant contends that the trial court erred in denying his motion to suppress his
statement given to the police on the morning after the shootings. The defendant contends that
becauseof hisintoxicated state, he was unable to makea vol untary, knowing, and intelligent waiver
of his constitutional rights under Article I, Section 9 of the Tennessee Constitution and under the
Fifth Amendment of the United States Constitution. For a wai ver of these rights to be valid, the
waiver must be made voluntarily, knowingly, and intelligently, Mirandav. Arizona, 384 U.S. 436,
475, 86 S. Ct. 1602, 1628 (1966), which, in turn, is determined by the "totality of the circumstances
surrounding the interrogation.” State v. Van Tran, 864 SW.2d 465, 472-73 (Tenn. 1993) (citing
North Carolinav. Butler, 441 U.S. 369, 374-75, 99 S. Ct. 1755, 1758 (1979)).

A trial court’s decision on a motion to suppress will be upheld unless the evidence in the
record preponderatesagainst it. Statev. Odom, 928 S.\W.2d 18, 23 (Tenn. 1996). Further, questions
of the“ credibility of witnesses, the weight and value of the evidence and the resol ution of conflicts
in the evidence are matters entrusted to the trial judge as atrier of fact.” 1d. The prevailing paty
“isentitled to the strongest view of theevidence, aswdl as all reasonable and legitimate inferences
that may be drawn from the evidence.” Id. Finaly, both the proof adduced at the suppression
hearing and the proof adduced at trial may be considered in reviewing the trial court’ s decisionon
the motion to suppress. State v. Henning, 975 S.W.2d 290, 299 (Tenn. 1998).

At the suppression hearing, the trial court heard the testimony of four witnesses: the
defendant, Michael Roddy, Chuck Moore, and Randy Scarborough. Thetestimony of the withesses
were markedly different.

The defendant testified that on April 1, 1998, between 8:00 am. and 11:50 p.m., he drank
more than twelve beers, some whiskey, and threeglasses of champagne. The defendant also stated
that he smoked about an ounce of marijuana and snorted about a gram of cocaine. The defendant
testified that he was drunk and high at the time he gave his statement and that he did not understand
what he was doing when he waived his Mirandarights.

The defendant’s testimony was corroborated by Michael Roddy, the defendant’s uncle.
Roddy testified at the suppression hearing that he saw the defendant drinking, smoking marijuana,

-6-



and snorting cocaine all day on the date of the shootings. Roddy, of course, was not present at the
jail when the defendant signed the waiver nearly six hours after his arest.

The two officers that questioned the defendant concluded that the defendant was not
intoxicated. Detective Mooretestified at the suppression hearing that the defendant did not appear
intoxicated at the crime scene or at the jail when he waived his Miranda rights and gave his
statement. He stated that the defendant’ s speech was rational and plain, not slurred or difficult to
understand. Further, he said that the defendant never staggered and that the defendant was able to
understand and follow instructions. On cross-examination, he admitted that the defendant told him
severd timesduring the questioning that he had been drinking alot the previous day.

Roane County Sheriff’ sinvestigator Randy Scarborough testified that Detective Moore and
he gquestioned the defendant beginning around 5:50 am. on April 1, 1998, in his office at the
Sheriff’ sDepartment. He stated that the defendant was read and waived hisMirandarights and that
the defendant confessed to the crimes during the subsequent questioning. He testified that the
defendant did not appear to be drunk and did not have trouble understanding questions or
communicating. On cross-examination, headmitted that the defendant told him several timesduring
the questioning that he had been drinking the previous day and that hewas drunk at the time of the
shootings.

The trial court accredited the testimony of the police officers and denied the defendant’s
motion to suppress, specifically finding that the defendant’ s statements were made voluntarily and
intelligentlyafter theMirandawarningswerewaived. Thetrial court’ sfindingsare presumed correct
and may only be overcome on appedl if the evidence in the record preponderates against the trial
court's findings. From the record before us, the evidence does not preponderate against the trial
court’s finding that the defendant’ s Miranda waiver and subsequent statement to the police were
intelligently and voluntarily made.

[11. ADMISSIBILITY OF PHOTOGRAPHS

The defendant contends that the trial court erred in admitting gory photographs of the
victimsand of the motor vehicle. The defendant arguesthat some of the photographsadmitted into
evidence were not used for the purposes of proving any part of the state's case. Further, the
defendant argues that the unfair prejudice produced by the gruesome nature of the photographs
substantially outweighed their probative value.

The leading case regarding the admissibility of photographs of murder victims is State v.
Banks, 564 S.W.2d 947 (Tenn.1978), in which the supreme court indicated that the admissibility of
photographs of murder victims is within the discretion of the trial court after considering the
relevance, probative value, and potential unfair prejudicial effect of such evidence. Generdly,
"photographs of the corpse are admissible in murder prosecutions if they are relevant to theissues
ontrial, notwithstanding their gruesome and horrifying character.” 1d. at 950-51. However, "if they
are not relevant to prove some part of the prosecution's case, they may not be admitted solely to
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inflame the jury and prejudice them against the defendant.” Id. at 951. The determination of the
admissibility of photographs lies within the sound discretion of the trial court, and tha discretion
will not be overturned on appeal absent a clear showing of abuse. State v. Harris 839 SW.2d 54,
73 (Tenn. 1992) (citing State v. Allen, 692 SW.2d 651, 654 (Tenn. Crim. App. 1985)). In a
homicide trial, a photograph of the victim or of the crime scene is admissble only if (1) the
photographisrelevant to prove some part of the state’ s case and (2) the photograph’ sprobativeval ue
isnot substantially outweighed by the unfair prejudice to the defendant. |d.; seeaso Tenn. R. Evid.
403. Here, the defendant attacks both of these prongs.

At thetria, the state introduced seventeen photographs of the crime scene. In hisbrief, the
defendant does not specify the photographs to which he objeds. Rather, the defendant asserts
generally that the photographs of the victims and the motor vehicle should not have been admitted.
Of the color photographs admitted at trial, five showed the inside of the blood-and-flesh-splattered
car and three showed the victims. Two of the three photographs of the victims could be considered
gruesome. One photograph was of thefull body of Ray on the ground with a pool of blood next to
her head. Another photograph was a close-up of Ruland’ sbloody head. The third photograph of
Ruland’ s back is not gruesome.

The state argues that the photographs of the victims are relevant to show premeditation.
Photographs may be relevant to the issue of premeditation. See Banks 564 S.W.2d at 949-50.
However, “in some cases, photographic evidence has been excludedbecauseit doesnot add anything
to the testimonial descriptions of theinjuries.” 1d. at 951 (citations omitted). Often, testimony of
the witnesses gives an accurate description of the nature and extent of the wounds inflicted on the
victims. 1d. at 952. Asageneal rule, when testimony adeguately describes the degree or extent of
an injury, gruesome and graphic photographs should not be admitted. See State v. Duncan, 698
S.W.2d 63, 69 (Tenn.1985). Inthe present case, Harmon and M oore testified about thenature and
extent of thevictims' injuries. Further, the defendant did not dispute that the vidims were shot in
the head or that those shots caused the victims' death. The photographs of the victims did not add
anything to the testimonial descriptions. Thus, the photographs of the victims that were admitted
were cumulative evidence, making their probative value minimal. Accordingly, the danger of the
unfair pre udi ce created by bloody, color photogragphs of the victims substantially outweighed their
probative value. Thetrial court should not have admitted the photogrgphs of the victims.

The second set of photographs, thefive pictures of theinside of the car splattered with blood
and flesh, is also contested on appeal. Thetrial court admitted these photographs, finding that they
were not prejudicial inany way. The state did not provide areason at trial why the photographs of
the inside of the car were relevant, other than the general assertion that they showed premeditation.
It should al so be noted that the state does not address these photographsinitsbrief. However, when
the state introduced the photographs, it merely used them to show the crime scene. Thestate never
explained, anditisnot apparent, how these photographsarerel evant to show premeditation. Further,
Moore could havejust as easily described the inside of the car without the use of the close-up, color
photographs. If gruesome photographs of the crime scene are not relevant to prove the state’ scase,



then they should be excluded. Here, the trial court should have excluded the photographs of the
inside of the car.

Although the photographs of thevictims and of the car should have been excluded, the error
is harmless. “In Tennessee, nonconstitutional errors will not result in reversal unless the error
affirmatively appearsto have affected the result of thetrial on the merits, or consideringthe whole
record, the error involves a substantial right which more probably than not affected the judgment or
wouldresultinprgjudicetothejudicial process.” Statev. Harris 989 S.W.2d 307, 315 (Tenn. 1999)
(citing Tenn. R. Crim. P. 52(a) and Tenn. R. App. P. 36(b)).

In this case, it cannot be said that the error more probably than not affeced the judgment.
Although the photographs are gruesome, the result of the trial would have been the same if the
photographs had been excluded. All of the elements of the offenses were established through other
evidence. Moreover, descriptions of the victims' injurieswere provided through witnesses. With
the defendant’ s guilt being overwhelming, the admission of the photographs did not more probably
than not affect the judgment. Therefore, the admission of the photographs of the victims and of the
car was harmless.

IV.CONSECUTIVE SENTENCES

Thetrial court sentenced the defendant to servethetwo life sentencesconcurrently; however,
it sentenced the defendant to serve the twenty-year attempted first degree murder sentence
consecutively. The defendant contends that the trial court erred in finding him to be a dangerous
offender and, consequently, imposing consecutive sentences. He complainsthat thetrial court did
not consider the defendant’ s background or alleged intoxication at the time of the crime.

When adefendant appeal sthe manner of serviceof asentenceimposed by thetrial court, this
court conducts a de novo review of the record with a presumption that the tria court’s
determinations are correct. Tenn. Code Ann. 8§ 40-35-401(d). The presumption of correctnessis
“conditioned upon the affirmative showing intherecord that thetrial court considered the sentencing
principles and all relevant factsand circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). The burden of showing that the sentence is improper is upon the appealing party. Tenn.
Code Ann. 8 40-35-401(d), Sentencing Commission Comments. However, if therecord showsthat
thetrial court failed to consider the sentencing principlesand all relevant facts and circumstances,
then review of the sentence ispurely de novo. Ashby, 823 SW.2d at 169.

Consecutive sentencing is guided by Tenn. Code Ann. 8§ 40-35-115(b), which states in
pertinent part:

The court may order sentencesto run consecutively if the court finds by a preponderance of
the evidence tha:



(4) Thedefendant isadangerousoffender whose behavior indicateslittleor noregard
for human life, and no hesitation about committing a crime in which the risk to
human lifeis high.

For dangerous offenders, though, “consecutive sentences cannot be imposed unless the terms
reasonably relate to the severity of the offenses committed and are necessary in order to protect the
publicfrom further seriouscriminal conduct by thedefendant.” Statev. Wilkerson, 905 S.W.2d 933,
938 (Tenn. 1995); State v. Lane, 3 SW.3d 456, 461 (Tenn. 1999). Thetnal court isrequired to
recitethe specific findings of fact behind itsimposition of a consecutive sentence. See Tenn. Code
Ann. § 40-35-209(c); Ashby, 823 SW.2d at 169.

In the present case, the trial court imposed consecutive sentences because it found that the
defendant was a dangerous offender. Thetrial court based its findi ng on the presence of multiple
victimsand the manner in which murder was attempted, specifically the defendant’ s behavior after
the two shots did not kill Mr. Harmon. The defendant’s contention that the trial court failed to
consider his intoxication or his background is without merit. Both of these arguments were
presented by the defendant and considered by thetrial court during the sentencinghearing. Ample
evidence supportsthetrial court’ sfinding that the defendant’ s behavior indicated little or no regard
for human life and that the defendant had no hesitation about committing a crime in which the risk
to human lifeis high.

However, the trial court failed to address the Wilkerson factors, which removes the
presumption of correctnessfor the consecutive sentencing determination. Thus, we must determine
if these factors are present through ade novo review of the record. First, the effective sentence of
life plus twenty years does reasonably relate to the severity of the defendant’s offenses. The
defendant brutally killed two peopleby shooting them in their heads. Further, the defendant shot a
third victim twice and continued to pump the shotgun and pull the trigger when the gun was out of
ammunition. Finally, when the third victim did not die, the defendant beat him with the shotgun,
tellinghimtodie. Thesearesevereoffenses, and the consecutive sentencereasonablyrelatesto their
severity.

Second, wemust determinewhether consecutive sentencing isnecessaryto protect the public
from future criminal conduct by the defendant. This rationale for consecutive serntencing was first
stated by our supreme court in Gray v. State. 538 S.W.2d 391, 393 (Tenn. 1976). It was codified
in the Criminal Sentencing Reform Act of 1989, Tenn. Code Ann. § 40-35-115, Sentencing
Commission Comments, and wasreiterated in Wilkerson, 905 S.W.2d at 938. Gray established that
adangerous offender should not be sentenced to consecutive sentences based only upon the fact that
two or more dangerous crimes were committed, but consecutive sentences should be “based upon
the presence of aggravating circumstances.” Gray, 538 SW.2d at 393. Here, as discussed above,
severa aggravating circumstancesexist. Again, the defendant brutally killed two unarmed people
by shooting themintheir heads. The defendant attempted to kill athird unarmed victim by shooting
him in the head, but this victim was able to direct the gun away from his head. The defendant
continued to pump the shotgun and pull the trigger, attempting to kill the third victim. When the
defendant realized the gunwas out of ammunition, he beat the vicim with the gun, shouting for him
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todie. The public needs and deserves protection from this type of criminal behaviar, of which this
defendant has shown heiscapable. Therefore, with both of the Wilkerson factors present, we affirm
the trial court’ simposition of consecutive sentences.

V. CONCLUSION

In consideration of the foregoing and the record as a whole, we affirm the defendant’s
convictions and sentence.

JOSEPH M. TIPTON, JUDGE
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