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OPINION

As a result of two cortrolled buys by a police informant, the defendant was indicted on
September 8, 1998, by a Carroll County grand jury on two counts of deliveringlessthan 0.5 grams
of a Schedule Il controlled substance, cocaine. After a one day trial, the jury returned a guilty
verdict on both counts. The defendant appealed the jury verdict, raising thefollowing two issues:

I. Itwasplainerror to bolster the credibility of theinformant by
allowing the Stateto introduce evidencethat other defendants
she bought from pled gulty and arguing that another jury
looked at her testimony favorably.

I1. Theevidencewasinsufficient tojustify arational trier of fact
from finding guilt beyond a reasonable doubt.



After acareful review of the record, we affirm the judgment of thetrial court.
FACTS

Thedefendant wastried on February 11, 1999. Thepoliceinformant, Debbie AnnSmothers,
was the first witness called by the State. Smothers testified that she was a twenty-seven-year-old
former drug user, who first met the defendant in high school. The two women became friends as
adults, and Smothers stated that she went to the defendant’ shometo purchase drugsin 1995 or 1996.
The defendant sold rock cocaineto Smothers, which she smoked, and a0 helped the witness sell
Valium. In October 1997, Smothers approached Sergeant Johnny Hill of the Huntingdon Police
Department to volunteer to work as an informant. At that time, she was trying to stop using drugs
and “wanted it off the streets” because she dd not want her children to smoke cocane. Thewitness
explained that cocaine made her want to kill herself, because she was doing anything to get it,
including selling her body. She stated that she stopped using drugs sometime around November
1997, and takes daily medication.

Accordingto Smothers, Sergeant Hill already knew theidentitiesof several peoplewhowere
selling drugs when she approached him, and she agreed to buy drugs from these individuals.
Subsequently, she was involved in drug buys that resulted in three or four convictions. Smothers
bought drugs from the defendant on two occasions under the supervision of Sergeant Hill. On
December 22, 1997, Smothers and her ex-husband met Sergeant Hill at the high school, where the
officer gave her twenty dollars to buy drugs and conducted a search of her pockets. She stated that
shewasonly wearing aflannel shirt and blue jeansand was not wearing acoat. Smotherscontacted
the defendant using a cellular phone that was equipped with a tape recorder and also alowed the
policeto hear the conversation. The defendant told Smothersthat she had the cocaine, and Smothers
proceeded to the defendant’s home. After being dropped off at the house by her ex-husband,
Smothersfound out that the defendant did not havethedrugsat her house. The witnessremembered
a black adult female she knew from school being at the house with the defendant, along with the
defendant’ schildren. The defendant left thehousefor approximately ten minutesand returned with
the drugs, for which Smothers paid the defendant twenty dollars. After the sale was completed,
Smothers' s ex-husband picked her up, and she took the rock cocaine to Sergeant Hill. Shewasthen
paid forty dollars for her participation in the purchase.

The second drug transaction occurred on January 23, 1998. Smothers and a friend met
Sergeant Hill at the high school rendezvous point, whereHill searched Smothers' spocketsand wired
her with a transmitter. Smothers drove to the defendant’ s house and wert inside, while her friend
waited in the car. Sergeant Hill was hidden nearby. Thistime, the defendant had the rock cocaine
at her house, and Smotherspaid her forty dollarsfor it. Smotherstestified that theamount of cocaine
she received from the defendant was not worth what she paid. Back at her car, Smothers put the
cocaine in cellophane and started to back out of the defendant’ sdriveway when her car died. She
made it known to Sergeant Hill and Officer Tony Lane, viathe transmitter, that she was having car
trouble. Pretending that a neighbor had called them, the two officers pulled up and began checking
the car. Smothers was able to dip the transmitter and the cocaine to the officers. She was
subsequently paid forty dollars for this buy. She admitted making another unsupervised cocaine
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purchasefrom the defendant for her boyfriend’ sbrother after thisincident. Shedid soto earn twenty
dollarsfor cigarettes and other items. Smothers also received phone calls from the defendant on a
number of occasions trying to get Smothersto buy drugs.

On cross-examination, Smothers testified that none of her four children live with her. She
admitted that, at the time she volunteered to be an informant in October 1997, she was still using
drugs, was not working, and was receiving disability benefits. According to Smothers, she needed
the money she received from the police drug buys, but she would have cooperated with the police
even if she had not been paid. She explained, “I don’t want my kids growing up on drugs. | do not
want my kidsbuying drugs.” She admitted that Sergeant Hill knew that shewasstill on drugswhen
shefirst approached himin October 1997; however, she had stopped using drugsby December 1997.
Shestated that she had participated in threeor four other drug “busts’ beforeparticipating inthefirst
buy with the defendant on December 22, 1997.

When questioned about the search conducted on her person by Sergeant Hill before shewent
to the defendant’ s house, Smothers testified that she was wearing shoes and a big T-shirt to cover
up the transmitter. Sergeant Hill made her turn al of her pockets inside out but did not make her
take off her shoes during the search. Shedid not have abraon at thetime. Neither her ex-husband,
who drove Smothersto and from the defendant’ s house for the December drug buy, nor hiscar, was
searched by the officers. She remembered Sergeant Hill following her ex-husband’ s car until they
turned onto the defendant’ s street and then positioning himself close enough to see the defendant’ s
house. When she found out that the defendant had to go somewhere else to get the drugs, Smothers
told her ex-husband to leavefor fifteen or twenty minutes. Smothers stated that L eslie Thomas' was
sitting in the dining room and shoul d have heard the defendant asking Smothershow much [cocaine]
she wanted and Smothers answering “[a] twenty.”? The defendant then told Smothers that she had
to go get it.

Smotherstestified onfurther cross-examination that she currently takes Dilantinfor seizures,
Theodrine for lung problems related to her crack use, and Valium for grande mal seizures. She
admitted that being an informant involves deceiving and lying to people and that she became good
atit. Shedenied any arrestsfor selling drugs. After ajury-out hearing, thetrial court only allowed
defense counsel to question the witness about prior bad acts involving a citation she received for
writing bad checksin 1994 or 1995. Thewitness stated that her addiction to drugs caused her to do
this, and she had paid most of the checks. She denied making any phone calls to the defendant’s
father, Paul Newmon.

Sergeant Johnny Ray Hill of the Huntingdon Police Department was the next witness called
by the State. In the summer and fall of 1997, Hill was put in charge of investigating drug activity

1Leslie Thomas was the black female w ho Smothers referred to on direct examination. This individual was
present at the defendant’s house when Smothers arrived on December 22, 1997, and testified at trial for the defense.

From our review of therecord and the Agent’sActivity Log for Confidential Funds,which tracksmoney paid
to informants, this apparently means arock of cocaine with amarket value of about tw enty dollars.
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in Huntingdon. He testified that he already had information about individuals involved in drug
trafficking but needed to find someone who wastrusted by the deal ers to make the actual drug buys
for the police. Sergeant Hill recalledthat Smothers cameto see him and volunteered to work with
the policeto buy drugsfrom some of the dealers she knew. Smotherstold Sergeant Hill & that time
that she was still on drugs. The officer explained that Smothers bought drugs from suspects while
the police recorded the transaction on tape and observed the house. The police corroborated the
information Smothers provided them on dealers with information recaved from other informants.
Sergeant Hill’ sinvestigation targeted eight different people. Heexplained that Smotherswas paid
asum, usually forty dollars for each completed undercover buy. The money came from a specid
drug fund, and all transactions were accounted for. Prior to making her first buy, the officers
explained to Smothers how to enter, get the drugs, and take them to the police, as well ashow to
wear the radio transmitter. Thisdevice transmitted sound to Sergeant Hill’ s car, which was parked
nearby so that he could observe the transaction. The conversations were taped, but Sergeant Hill
stated that the quality of some of the tapes was very poor. This procedure was followed each time
adrug buy was made.

Sergeant Hill testified that he had spoken to thedefendant before the police made their first
undercover drug buy from her in December 1997. On October 16, 1997, the policeraided a house
located three or four miles outside of Huntingdon on Highway 22 South that was being used as a
distribution point for drugs® During theraid, the officers found alarge amount of cocaine, twenty-
six grams, which was being cut up for sale. While the police were still there, the defendant called
the house twice. Sergeant Hill had spoken to the defendant previously and recognized her voice
when he answered the first call. Someone else answered the second cdl but also recognized the
defendant’ svoice. Sergeant Hill had received additional information from Sergeant Ricky Sawyers
who lived next-door to the defendant, that there was abnormal traffic a& the defendant’s home
consistent with illegal drug activity. People would come to the defendant’ s residence all hours of
the day and night and stay only afew minutes before leaving. Sergeant Hill dbserved this activity
aswell.

The police decided to make the first drug buy from the defendant on December 22, 1997.
Sergeant Hill testified that the officers searched Smothers's pockets before they sent her to the
defendant’ s house, but she was not searched thoroughly. Smothers had already made several drug
purchases for the police, and none of the suspects ever denied sdling to her. Additionally, Hill
testified that Smothers was a very small person at the time and always dressed in jeans and a shirt.
Shedid not wear acoa, even in coldweather. After giving Smothersthe transmitter and the money
to buy drugs, Sergeant Hill and Chief Deputy Tony Moon went to the fire station one street over and
directly infront of the defendant’ sresidenceto observethetransaction. Hill and Moon watched and
listened as Smotherswas dropped off in front of the defendant’ shouse, went inside and talked to the
defendant, and then saw the defendant leave the residence a short time later. She was gone
approximately four or five minutes. Shortly after the defendant returned to the house, Smothers|eft

3Asaresu|tof the raid, Sergeant Hill stated that five or six peoplew ere charged. All either pled guilty or were
found guilty by ajury.
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the defendant’s residence and went back to the school, where she gave the officers the crack
cocaine. Sergeant Hill explained that thereisacrack house, referred to by locals as“ The Bottom,”
closeto the defendant’s home, and she coud have driven there and back within the time period she
was gone during the December transadtion. According to Hill, the taped conversation between
Smothers and the defendant that day contained only normal conversation between friends.

The second drug purchase involving the defendant took place on January 23, 1998, at
approximately 7:00 p.m. The officers met and prepared Smothersjust as before. Smothers called
the defendant on a cellular phone, and Sergeant Hill tedified that he heard Smothers ask the
defendant if she had the “stuff” there, and the defendant answered that she did. She told Smothers
that she could come by and get it. The officers did not record this conversation. This time, the
officers parked at the school to observe the transaction, which was alittle farther away than where
they parked in December. After pulling into the defendant’ s driveway, Smothersentered the house
and came out after ashort time, telling the officers viathe transmitter that she thought she had been
“ripped off.” The amount of drugs she received was not enough for the money she paid. Sergeant
Hill described essentially the same event related by Smothersin her testimony, inwhich Smothers's
car broke down in the defendant’ sdriveway, and the officers rescued her and retrieved the cocaine.”
Smotherswas paid forty dollarsfor thistransaction. Ledger records showing the drug transactions
for December and January wereintroduced into evidence through Sergeant Hill. The defendant was
not arrested immediately but was arrested in June of 1998.

Hill testified that Smothers never falsified anything, tampered with evidence, or lied to him
during his dealings with her as an informant. He stated that the defendant, who is the daughter of
the Carroll County Circuit Court Clerk, was not targeted or sdected because her father isa public
official.

On cross-examination, Sergeant Hill stated that he has not had any specialized training
relating to drug busts or informants; however, in the four years preceding the trial, he had been
involved in thirty to forty drug transactionsinvolving an informant. He denied that Smothers told
him she was till using drugs when she volunteered to work with the police in October 1997.
Sergeant Hill stated that he checked out Smothers as best he could to make sure her information
about the defendant was reliable. Smothers was recommended to Hill by another officer who had
utilized her in the past. He admitted that a background check on Smotherswas not done but that he
checked her out through other officers. He admitted that the sheriff’s department has a female
officer, and he could have made arrangementsfor her to search Smothersthoroughly beforethedrug
buys. Hill also admitted that Smothers could have hidden something the size of a twenty dollar

4The piece of cocaine purchased from the defendant on December 22, 1997, was introduced through the
testimony of Sergeant Hill. The parties stipulated to the contents of the laboratory report signed by TBI Special Agent
Forensic Scientist Sandra Romanek w hich revealed the rock to contain .1 gram cocaine base, a Schedule Il controlled
substance.

This rock of cocaine was introduced into evidence through Sergeant Hill, and the parties again stipulated to
the TBI laboratory analysis that revealed .1 gram cocaine base, a Schedule |1 substance.
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cocainerock in her shoe. Smothers' s ex-husband, who drove her to thefirst buy, was not searched,
nor washiscar. Smothers'scar wasnot searched before the second buy in January but was searched
when the officers pretended to be responding to a call to help Smothers with her broken down car.
A friend named Robin was in the car with Smothers during the second buy. In the taped
conversation of the second buy, there was no mention of anything relating to drugs between the
defendant and Smothers once Smothers got to the house. Chief Deputy Moon stated that he saw a
black male at the defendant’ s house during thistransaction. He stated that Smothers denied making
any phone callsto the defendant’ s father when he questioned her after Mr. Newmon accused her of
doing so. Onredirect, Sergeant Hill testified that the prosecutor and the district attorney approached
Mr. Newmon after he made the accusation to get moreinformation, but Mr. Newmon refused to give
them further information.

The next witness called to testify for the State was Chief Deputy Tony Moon. Moon was
part of the joint drug task force formed between the Carroll County Sheriff’s Department and the
Huntingdon Police Departmert to investigate drug activity inthe county during 1997. On December
22,1997, Moon accompanied Hill onthe undercover drug buy from the defendant. Thistransaction
was part of aninvestigation involving several different people. From their investigation, the police
and sheriff obtained the names of some of the drug deal ers beforethey made the undercover buys.
Thedefendant was one of the suspects. Moon’ sdescription of the events surrounding the December
undercover drug buy were essentially the same as that testified to by Hill. He also stated that the
defendant was not targeted because her father wasapublic official. He explained that Mr. Newmon
wasafriend of his, and, if anything, thefact that the defendant was Newmon’ sdaughter would have
made him not want to target her.

On cross-examination, Moon admitted that no one saw the defendant go to “ The Bottom”
to purchase drugs on December 22, 1997, when she left the house. The officers had already
established that drugswere being sold at “ The Bottom” from aprevious stakeout. He did not recdl
any statementsin the taped conversation between theinformant and the defendant on that day which
related to a drug transaction, such as*| want to buy drugs,” “ Sell me aforty,” or the like. Moon
remembered Smothers's ex-husband being with her, dropping her off, and driving around before
picking her up again. He admitted the ex-husband could have gone to “ The Bottom” to buy the
cocaine. He also did not remember if Hill searched Smothers before the buy and explained that
whether an informant was searched depended on the situation. Moon wasthereonly as an observer
to assist Hill, and this was Hill’ s undercover buy. He remembered Hill telling him that Smothers
said that the defendant would not let her pull up inthe yard, so her ex-husband had to drop her off.
Moon did not remember what Smothers was wearing that day and did not take any notes.

The State’ s next witness was Officer Tony Lynn Lane, who assisted Hill after the January
23, 1998, undercover drug buy from the defendant when Smothers's car brokedown. He explained
that Sergeant Hill called him to ask him to help his informant with her car trouble. Lane droveto
the defendant’s house and found Smothers's car parked in the street with a broken carburetor.
Smothers gave Sergeant Hill the cocaine wrapped in the foil from a cigarette package. Hill placed
the contraband in hispocket. Becausethe car could not befixed, Officer Lane drove Smothers back
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home. He stated that Smothers did not lock the disabled car before it was left at the school or act
asif anything valuable wasin the car.

On cross-examination, Officer Lane stated that he did not know where Smothers got the
drugs that she handed to Hill and that she dd not hand the drugs to Hill until the officers arrived to
help her with her car.

Thelast witness called by the State was Sergeant Richard Sawyers, anarcotics investigator
for the Huntingdon Police Department. Sergeant Sawyers lived next-door to the defendant for
severa years, including 1997 and early 1998. Hetestified that he noticed unusual activities at the
defendant’ s residence beginning shortly after she moved there in 1995. Sergeant Sawyers noticed
severa visitorsto thedefendant’ sresidencewhowould stay from thirty minutesto acoupl e of hours.
Other individualswould stay only fifteen or twenty minutes. Thetraffic seemed to slow downwhen
the task force began making arrests based on undercover buys of cradk cocaine. Sawyeas also
noticed the defendant leaving her house often and returning shortly thereafter. He suspected the
defendant or someone else was dealing drugs out of her house. Because he felt it would be
inappropriate for him to conduct an investigation of his next-door neighbor, Sergeant Sawyers
reported the defendant’ s conduct to the police. Following this testimory, the State rested its case.

The defense called Patsy Newmon, the defendant’s mother, as its first witness. Mrs.
Newmon recalled getting two unusual phonecalls, thefirst of which occurred on election night. She
stated that she answered the phone, and a young lady asked to speak to “Paul Newmon from the
courthouse.” When Mrs. Newmon told the caller that her husband was not there, the caller told Mrs.
Newmon that she, the caller, had a problem with her daughter. The call struck Mrs. Newmon as
unusual, because they normally do not get callslikethat, and most peoplethat call the couple know
that Mr. Newmon works at the courthouse. The next night, Mrs. Newmon answered another phone
call and recognized that voice as being the caller from the night before. Mrs. Newmon was onthe
line when her husband took the call. Theyoung lady told him, “I know your daughter isin trouble
and | can help you out. . . . | can plead the Fifth and get her out of trouble.” Mr. Newmon said,
“Debbie, we know who you are.” According to Mrs. Newmon, the young lady implied that she
wanted money from the couple, to which Mr. Newmon refused. Mrs. Newmon interrupted and
asked the caller to give them time to think about it. The Newmons dd not have caller ID on their
phone at thetime, and it was Mrs. Newmon’ sintention to have equipment installed to enablethem
to identify the caller. Following the call, Mr. Newmon contacted Chief Deputy Moon, who was
involved in the case. Sergeant Johnny Hill and another officer met with Mr. Newmon. Mrs.
Newmon was not present during the meeting and did not know if Smothers knew her daughter.

The next witness called by the defense was Paul Reed Newmon, the defendant’ s father. He
testified that he isthe Circuit Court Clerk, a position that he has held for nineyears. Mr. Newmon
recalled receiving atelephone call one night around thetime of the election. Hiswife called himto
the phone and told him the caller was the same person who had phoned the night before. The
woman caller told Mr. Newmon that she would “plead the Fifth” if he would pay her. He “played
along” with the caller for afew minutes and thentold her hewould not agree. Thecaller kept asking
Mr. Newmon to talk louder, and he got the impression that she wastaping the conversation. The
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caller finally told Mr. Newmon, “WEell, if you don’t want to go along with me, by God, let your
daughter spend 10 or 12 yearsin prison.” Mr. Newmon responded, “Debbie, | know who you are
and whereyou live, and you know there are other waysto keep you from testifying if | didn’t want
you to testify. There’sno reason to pay you anything.” Hestated that he heard Smotherstestify at
the preliminary hearing and identified the voice on the phone ashers. Mr. Newmon contacted Chief
Deputy Moon, who relayed the information to Sergeant Hill. Sergeant Hill and Sergeant Sawyers
met with Mr. Newmon about the call. Mr. Newmon testified that he could not get the caller's
number from the phone company or another police agency hewastrying to get the number from and
was unable to retrieve the number.

On cross-examination, Mr. Newmon admitted getting avisit from District Attorney General
Gus Radford related to his claims about the call. General Radford told Mr. Newmon that the TBI
could get the phone recordsif he would give them an officid statement. The witness admitted that
he never gave an officia statement to the TBI. He denied telling General Radford that he would
think about it and then told him to forget it.

The defense next called Leslie Thomas, who was present at the defendant’ s residence on
December 22, 1997. She stated that Smothers cameto the houseto get apair of tennis shoesfor her
daughter from the defendant. Ms. Thomas recalled that the defendant had a conversation with
Smothersin thekitchen, but shedid not hear what was said. Shedid not see or hear anything related
to adrug transaction. Smothers stayed less than half an hour and left with the tennis shoes. Ms.
Thomas testified that she is a frequent visitor to the defendant’ s residence and has never seen the
defendant use or sell drugs.

On cross-examination, Ms. Thomas stated that the defendant | eft the house for ten or fifteen
minutesto go to the store for Cokes and cigarettes after Smothers arrived. Ms. Thomas stated that
the defendant was already planning to go to the store when Smothers showed up. Shortly after the
defendant returned, Smothers |eft the house. Ms. Thomas admitted that she knew Smotherswasa
crack addict.

The defense recalled Sergeant Johnny Hill to the stand. He explained how Smothers was
paid by the police to make undercover buys. She received twenty dollarsto buy the drugs and was
paid forty dollars after she brought the drugs to the police. After the rock of cocaine from the
December buy was shown to the court and jury, Sergeant Hill stated that the amount of cocaine, 0.1
gram, that Smothersreceived from the defendant during that first buy was the appropriate size rock
tohavea“street value” of twenty dollars. When shown the second rock from the January buy, which
also contained 0.1 gram of cocaine, Sergeant Hill stated that it could easily have a“street value” of
forty dollars. He explained that the price depended on who was selling the drug. He agreed with
thedefenseattorney that thetwenty dollar December rock |ooked bigger than theforty dollar January
rock, although thelab report showed that both had the same weight.

Additionally, Sergeant Hill testified that he was present in June 1998, when the defendant

was booked after her arrest. The defendant’ s father, Paul Newmon, was also present. The officer
testified that Mr. Newmon threatened that the informant would never testify. Thisthreat was made
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inthe presence of other officers. Sergeant Hill wasaware of the all egations madein November 1998
that Smothershad called hishouse. Hereported Mr. Newmon’sclaimsto General Radford and then
made an offer to Newmon to get the TBI involved. The police offered to install equipment on the
Newmons' phone so callscould be recorded, but Mr. Newmon never contacted Sergeant Hill to get
any such equipment. Asfar as he knew, no equipment was ever installed.

Paul Newmon was recalled as the last witness for the defense. He remembered the district
attorney offering to put equipment on his phone but did not remember the officers doing so. He
stated that a recorder was installed on his phone shortly thereafter by the drug task force.

ANALYSIS
. Plain Error

The defendant argues that the State’ s introduction of evidence that Smothers was involved
in drug buys from other individuals which resulted in guilty pleas or guilty verdicts anounted to
plain error pursuant to Tennessee Rule of Criminal Procedure 52(b). The defendant contends that
thiswas inadmissible evidence that bolstered the informant’s credibility. The State argues that the
defendant waived any error by her failureto object at trial and by raising the sameissue on her aross-
examination of Sergeant Hill. Even if error exists, the State contends tha it was harmlessin light
of the other evidence presented at tial. We agree with the State and conclude that any error
committed was harml ess.

Thetestimony complained of occurred during the direct examination of Sergeant Hill by the
State. The district attorney was exploring the relationship that Smothers had with the police as an
informant and their experiencewithher asfar astruthfulnessandreliability. A part of that testimony
follows:
Q. Now of the people that Ms. Smothers made buys from,
controlled buys under your control, have those cases all been
disposed of in court?

A. Yes, they have.
Q. What was the reault in those cases?
A. Ineach and every case, we had a guilty plea.

On cross-examination, defense counsel elicited testimony from Sergeant Hill to explainwhy amore
thorough search of M's. Smotherswas not done bef ore she made each of the buysfrom the defendant:

Q. Theprocedureis,isit not, to search her (Smothers) and make
sure she doesn’'t have any type of drug or contraband; right?

A. Yes.



Q. And why isthat? Why do you want to search her to make
sure?

A. Just to make sure that that person is not carrying anything. .
.. InMs. Smothers' case, we had dealt with her several times
before and all of her information had turned out to be true.
As | had stated, we had al the other convictions and guilty
pleas. So we had dealt with her on several occasionsin this
same type of thing.

Q. Withrespect to[Ms.] Smothersin theseother cases, everyone
pled out; didn't they? . . . Nobody said: | didn’t do it and |
want ajury trial.

A. There was one gentleman that went to trial. He went to
Circuit Court and wastried in front of a jury and was found

guilty.

In hisclosing statement, the prosecutor referred to this evidencein arguing the credibility of
the informant:

Was she [Smothers] testifying from the heart, the truth, or was she
putting on a show for each one of you? What does she haveto gain
now? Thecaseisover. She'sgotten paid. Of al the peoplethat they
investigated, every one but two pleaded guilty. Another jury looked
at her testimony.

However, both the prosecutor and thetrial judge reminded thejury that the statements of thelawyers
were not evidence:

State: [Y]ou're going to have [to] evaluate the credibility of the
witnesses and whether or not the evidence backs them up -- the
evidence, not what you think with your heart, not what you suspicion,
and not what one lawyer or another tells you what they think, but
what you hear on the evidence.

Jury Charge by the Court: [Y]ou should understand that the
statementsmadeto you by the attorneysare not evidence. Therefore,
you should disregard any argument made by the attorneys which you
find is not supported by the evidence.

-10-



The defendant did not object to this testimony of Sergeant Hill or to the prosecutor’s
statementsat trial; nor was thisissue raised in the defendant’ smotion for anew trial. Sheraisesit
for thefirst time on appeal. Although the defendant’ sinaction amountsto awaiver of any error, we
choose to address the issue sua sponte.

This court may review issues not properly preserved for appea to (1) prevent needless
litigation; (2) prevent injury to the public interest; and (3) prevent prejudiceto the judicial process.
Tenn. R. App. P. 13(b); State v. Adkisson, 899 S.W.2d 626, 638-39 (Tenn. Crim. App. 1994).
Pursuant to Tennessee Rule of Criminal Procedure 52(b), “plain error” that affects a * substantial
right” of the accused may be addressed by this court in its discretion. However, thistype of error
must be“an especially egregious error” that seriously compromises the fairness and integrity of the
judicial system. Adkisson, 899 SW.2d at 639. The plain error ruleisto be used spaingly by this
court and invoked only in exceptional circumstancesinwhich an error hashad “ an unfar prejudicial
effect which undermined the fundamental fairness of thetrial.” 1d. at 639, 641-42.

In determining whether “plain error” has occurred, we look to the following factors: (1)
whether the record clearly establishes what happened in the trial court; (2) whether a clear and
unequivoca rule of law was violated; (3) whether a substantial right of the accused was adversely
affected; (4) whether the accused waived the issue for tactical reasons, and (5) whether our
consideration of the error isnecessary for substantial justiceto beserved. 1d. at 641-42. Intheevent
that an error isfound to be reviewabl e pursuant to Tennessee Rule of Appellate Procedure 13(b) or
Tennessee Rule of Criminal Procedure 52(b), reversal of the convictionisnot warranted if the error
is found to be harmless. Adkisson, 899 SW.2d at 642. In other words, an error that does not
affirmatively affect the outcome of thetrial is not reversible error. See Ruff v. State, 978 SW.2d
95, 98 (Tenn. 1998).

We concludethat the admission of thetestimony about police convictionsof other defendants
involved in undercover buys with Smothers was, at most, harmless error. Pursuant to Tennessee
Rule of Evidence 608(a), evidence of a witness's truthful character in the form of opinion and
reputation is only admissible after the witness' s truthfulness has been attacked. Specific acts that
support the witness's credibility may only be inquired into upon cross-examination of a character
witness under the conditions stated in the rule. The record shows that defense counsel attacked
Smothers's truthfulness during cross-examination by implying that she was not properly searched
beforethe buy and could have had the cocaineon her person when shewent to the defendant’ s house
to make the buy. Defense counsel also questioned her about using lies and deceit to make
undercover buys. During the questioning of Sergeant Hill, the State elicited testimony about other
defendants who had successfully been convicted or pled guilty based on undercover buys by
Smothers. It appears from the record that the purpose of thisline of questioning was to show that
Smothers was areliable informant and had not tampered with or planted the evidence used against
the defendant. Defense counsel followed up with questions on the same subject related to why such
a cursory search of the informant was conducted before the buys from the defendant took place.
Therewasalso an inference by the defense that the defendant was targeted by theinformant because
she was the daughter of a public official who could be blackmailed. This evidence about the
informant’ s reliability was rdated to other issues in the case, such as the specific procedures used
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by the policeinpreparing Smothersto make the undercover buys, some of which wereraised by the
defense.

Even if we assume that this evidence was improperly admitted, we fail to see how this
constitutes reversible error. The defendant did not object to any of this testimony and, in fact,
explored those same facts on cross-examination. The prosecutor’s closing remarks about another
jury believing the informant, if improper, were cured with his statementsto the jury that they were
to look at the evidence and not at the opinions of the lawyers. Thejudge aso instruded the jury to
disregard the statements of the lawyers which did not match the evidence. In light of the strength
of the State’s case founded on the physical evidence, the informant’s testimony, and that of the
police officers, one of whom was the defendant’ s next-door neighbor, we cannot conclude that the
admission of the bolstering evidence more prabably than not affected the judgment or would have
resulted in prejudice to the judicial process pursuant to Tennessee Rules of Appellate Procedure
13(b) and 36(b). Ruff, 978 SW.2d at 98. For the same reason, we cannot conclude that this error
affected the outcome of thetrial on the merits pursuant to the plain error doctrine of Tennessee Rule
of Criminal Procedure 52(a). Ruff, 978 SW.2d at 98. Thisissueiswithout merit.

[1. Sufficiency of the Evidence

The defendant argues that the evidence was insufficient to convict her, because: (1) the
informant’s credibility was bolstered by the outcome of other cases she was involved in; (2) the
informant was not properly searched before making the buys from the defendant; and (3) the
informant attempted toextort money from thedefendant’ sfather in exchangefor not testifying. The
State argues that the evidence against the defendant was strong and sufficient. Smothers testified
that she partici pated i n two undercover buys from the defendant, and the defense did not offer any
evidenceto thecontrary. After reviewing therecord, we conclude that there was sufficient evidence
to convict the defendant.

The defendant’s initial presumption of innocence is lost following a jury conviction and
replaced with a presumption of guilt; thus, on appeal, the burden is now shifted to the defendant to
prove the insufficiency of the evidence. Statev. Tugale 639 S.W.2d 913, 914 (Tenn. 1982). This
court must affirm the convictions unless the evidence presented at trial was so deficient that no
rational trier of fact could havefound dl of the essential elements of the offense beyond areasonable
doubt. Tenn. R. App. P. 13(e); State v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994). Thisrule has
been found by our courtsto be applicable toaconviction based on direct or circumstantial evidence
or acombination of both. Statev. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App.), perm. app.
denied (Tenn. 1990).

In determining whether the evidence was sufficient to support a conviction, we do not
reweigh the evidence or substitute our own inferences for those of the trial court. Tenn. R. Crim.
P. 33(f); State v. Blanton, 926 S.W.2d 953, 958 (Tenn. Crim. App. 1996); State v. Burlison, 868
S.W.2d 713, 719 (Tenn. Crim. App. 1993). Furthermore, the Stae is entitled to the strongest
legitimate view of the evidence presented and all reasonable inferences drawn therefrom. State v.
Harris, 839 SW.2d 54, 75 (Tenn. 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 1368 (1993). A jury
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verdict accredits the testimony of the State's witnesses and resolves all conflicts in favor of the
State’ stheory. State v. Williams 657 S.W.2d 405, 410 (Tenn. 1983).

The defendant was convicted of two counts of delivering less than 0.5 grams of cocaine, a
Class C felony, pursuant to Tennessee Code Annotated 8§ 39-17-417:

(@) Itis an offensefor adefendant to knowingly:

(2) Deliver acontrolled substance].]

(c) A violation of subsection (@) with respect to:

(2) Any other Schedule Il controlled substance, including
cocaine in an amount of less than point five (.5) grans, isa
ClassCfelony.. ..

Becausethe State getsthebenefit of all credibility determinationson appeal, any doubt about
the informant’s credibility isresolved in the State’ sfavor. Viewing the evidence in thelight most
favorable to the State, we find that there was more than enough evidence presented at trial for a
rational jury to find beyond a reasonable doubt that the defendant delivered less than 0.5 grams of
cocaine to the informant on two occasions. Apparently, the jury dther did not believe Mr.
Newmon’s story about the extortion phone call or did not give it much weight in determining the
guilt or innocence of his daughter. There was a substantial amount of other evidence from
independent witnesses, such aslaw enforcement officers, who connected the defendant with drug
sales, as well as physical evidence gathered by Sergeant Hill in the controlled buys from the
defendant. This evidence was essentially undisputed by the defense, other than the testimony of
Leslie Thomas, which did not prove that the defendant did not sell drugs to the informant. Asa
result, we cannot conclude that a rational trier of fact could not have found all of the essential
elements of the crime beyond areasonable doubt. Thisissueis also without merit.

CONCLUSION
Upon our de novo review, we find that any error committed by admission of testimony

bolstering the informant’ s credibility was harmless and does not requirereversal. Furthermore, the
evidence was sufficient for a rational jury to find every element of the offense upon which the
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defendant was convicted beyond areasonable doubt. We, therefore, affirm the judgment of thetrial
court.

ALAN E. GLENN, JUDGE
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