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OPINION

The state appeal sthe determination of the Anderson County Criminal Court that AA
Bonding Company, whichwrotethe defendant’ s$8,000 appearance bond, shouldreceiverelief from
the forfeiture of the bond in the form of $8,000 “ credit toward any [future] final forfeiture of any
bond made in Anderson County, Tennessee, by AA Bonding Company.” The state maintains the
trial court exceeded its statutory authority to exonerate abondsman from abond forfeiture, and AA
Bonding Company maintains that the trial court properly exercised its discretion to regulate the
activitiesof bondsmen. After areview of therecord, the applicablelaw, and the briefs of theparties,



we affirm the grant of arefund but reverse as to the amount and method of refund.

AA Bonding Company wrotethe defendant’ sbondto guarantee hisappearanceinthe
trial court on acharge of theft. The defendant wasto appear initidly beforethetrial court on April
25, 1997. However, he failed to appear despite three extensions of his appearance date. Thetrial
court declared a final forfeiture of the bond on March 3, 1999, and AA Bonding Compary paid
$8,000 to the trial court clerk. On August 3, 1999, AA Bonding apprehended the defendant and
submitted him into the custody of the Anderson County Sheriff. Atthesametime, it petitioned the
court for relief from theforfeiture. The state opposed the granting of relief and argued that the court
had no power to grant relief from theforfeiture after the payment was madeto the clerk. Ultimatdy,
thetrial court determined that it could not order arefund becausethe clerk had already paid thefunds
to the state; however, in lieu of arefund, thetrial court ordered that AA Bonding will have $8,000
“credit toward any final forfeiture of any bond made in Anderson County, Tennessee, by AA
Bonding” in the future. The state appealed the ruling of thetrial court.

In maintaining that thetrial court lacked authority to refund the bondor order acredit,
the state relies upon Tennessee Code Annotated section 40-11-203, which provides:

(a) After theliability of the bail bondsman or surety hasbecomefixed
by forfeiture, and before payment, the bail bondsman or surety may
be exonerated from theliability by the surrender of the defendant and
the payment of dl costs; but may be exonerated from costsalso if, in
the opinion of the court, the bail bondsman or surety has beenin no
fault.

(b) It is left to the sound discretion of the court whether the bail
bondsman or surety shell be relieved from the liability of bail to any
and to what extent.

Tenn. Code Ann. § 40-11-203 (1997) (emphasis added). On the other hand, the defendant relies
upon the provisions of Code section 40-11-204(a):

Relief on forfeited recongizances. —

(a) Except as provided in subsection (b), the judges of the general
sessions, circuit, criminal and supreme courts may receive, hear and
determine the petition of any person who claims relief is merited on
any recognizances forfeited, and so lessen or absolutely remit the
same, less a clerk’s commission of five percent (5%) of the original
paid final forfeiture or one thousand dollars ($1,000), whichever is
less, and do all and everything therein as they shall deem just and
right, and consistent with the welfare of the state, as well as the
person praying such relief. This power shall extend to the relief of
those against whom final judgment has been entered whether or not
the judgment has been paid, as well as to the relief of those against
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whom proceedingsaein progress. Cities, which haveadopted home
rule, may elect to authorize their city court judges to lessen or remit
forfeitures in accordancewith the provisions of this section if thase
judges have jurisdiction to hear state misdemeanor cases.

Tenn. Code Ann.§40-11-204(a) (1997) (emphasisadded). In addition, the defendant arguesthat the
trial court had the discretion to structure a credit against future bond forfeitures, regardliess of the
application of Code section 40-11-204.

An examination of the two code sections reveals some conflict. Section 40-11-203
authorizes a tria court, “bef ore payment” of the forfeiture, to grant relief from the liability of
forfeiture; however, section 40-11-204 authori zes the court, “on any recognizances forfeited” to
grant relief fromtheforfeiture”whether or notthejudgment hasbeenpaid.” Thestate maintainsthat
section 40-11-204 applies only to “recognizances,” not to “ bonds’ which are assured by bondsmen.

We understand by the sate’'s argument that the term “recognizance,” as usad in
section 40-11204, equatesto the phrase “ personal recognizance,” asthe phraseisused, forinstance,
in Code section 40-11-115. Section40-11-115 providesfar the pretrial rd easeof a“person charged
with abailable offense” on hisor her “ personal recognizance or upon the execution of an unsecured
appearance bond in an amount specified by the statute.” Tenn. Code Ann. § 40-11-115(a) (1997).
In other words, the state argues that section 40-11-204 appliesonly when the defendant wasrel eased
without security or upon an unsecured appearance bond, and section 40-11-203 applies to bonds
assured by a surety, such as a bondsman.

We must conclude, however, that this interpretation imports too much to the term
“recognizance.” To be sure, the release of a defendant on his or her own, or “personal,”
recognizanceis to decline to require security or a surety, but the term “recognizance” itself merely
refers, historically, to thefact that “ the obligation of bail [is] entered of record,” asopposed toa“bail
bond filed with the court, but not entered of record.” Statev. Gann, 164 Tenn. 601, 603, 51 SW.2d
490 (1932). In Gann, the defendant’s bond was assured by two sureties; yet, our supreme court
analyzed the exoneration-from-forfeiture procedure pursuant to Shannon’ s Code section 7146, now
Tennessee Code Annotated section 40-11-204. 1d. at 602, 51 S.W.2d at 490. The court observed
that “[i]n the enforcement of forfeiture and for the exoneration of bail, the statute makes no
distinction between a recognizance and a bail bond.” 1d. at 603, 51 SW.2d at 490. Both types of
bonds* are designed to compel the appearance of theprisoner, and both are[exclusively] enforceable
through the statutory remedy.” 1d. The statute empowers the supervising court “with adiscretion
in the exoneration of bail.” 1d. Later cases, without commenting upon any distinction between
section 40-11-203 and 204, have applied section 40-11-204 in surety bond cases. See, e.q., Statev.
Shredeh, 909 SW.2d 833, 835 (Tenn. Crim. App. 1995); State v. Taylor, 675 SW.2d 721, 723
(Tenn. Crim. App. 1984). We conclude that section 40-11-204's reference to “recognizance’
forfeiture does not render that section inapplicable to the present case.

Now, we must analyze the asserted conflict between the two statutes. When two
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statutes appear in conflict, it istheduty of the court construing them to harmonize them so that, if
possible, both may be giveneffect. Hortonv. Carroll County, 968 S.W.2d 841, 844 (Tenn. Ct. App.
1997). We believe the statutes are in harmony when one considers that, in section 40-11-203,
exoneration before payment entaill sno need to provide for aclerk’ scommisson, and accordingly,
section 40-11-203 makesno provision for acommission. However, section 40-11-204 providesthat
aclerk’ scommission shall be deducted from “the original paidfinal forfeiture.” (Emphasisadded.)
Thus, after aforfeiture has been paid, the exoneration costs the bondsman the amount of the clerk’s
commission. Viewed in thislight, the apparent disparity in the statutesis resolved.

Becausethe exonerationinthe present case occurred after payment to the clerk, Code
section 40-11-204(a) controls The relief granted to AA Bonding, however, should have been
limited to $7,600, the “original paid final forfeiture. . . less a clerk’s commission of five percent
(5%) . . . or one thousand dollars ($1,000), whichever isless,” or $8,000 less $400.

Having established that an exoneration was authorized by statute and what the
maximum amount of the exoneration should be, we must determine whether the trial court’sruling
should be sustained. Determinations concerning the exoneration of bond forfeituresfall within the
discretion of thetrial court. Gann, 164 Tenn. at 603, 52 S.W.2d at 490. We, therefore, review the
exoneration under an abuse-of-discretion standard.

Other than correcting the amount of the reimbursement, aswe have done, we find no
reason to disturb the trial court s grant of a rembursement. However, the record reveals no basis
to support thetrial court’ sexerciseof discretion to grant the reimbursement through acredit against
future bond forfeitures. We agree with the statethat the court’ s regulation of bonding activitiesis
exclusively statutory, see Gann, 164 Tenn. 601, 603, 51 S.\W.2d 490 (1932). The use of a future
credit arrangement is not authorized by the statutes. See Tenn. Code Ann. 88 9-4-301, -601 (1999).

Furthermore, the practice of granting credits in futuro frustrates important policy
interests. Thetrial court’ sorder, inthe present case, failsto distingui sh between misdemeanor bond
forfeituresand felony bond forfeitures. Theorder providesthat $8,000 “ shall be credited toward one
or morefinal forfeited bonds until such time as $8,000 hasbeen used.” Felony bond forfeituresare
remitted to the state, while misdemeanor forfeitures are retained by theindividual counties. Thus,
becausethe bond forfeited in this case arosefrom afelony prosecution, Anderson County stands to
lose moniesfrom misdemeanor bond forfetures. Also, thispractice contradictspublic policy inthat
it discouragesdiligencein furtherance of the bondsman’ sobligation to thecourt. Inthepresent case,
therewill belittle incentive for the bondsman to secure the presence of an elusive defendant before
the court, at least until his credit has been exhausted.

For these reasons, we vacate the trial court’s order and direct that court to enter an
order which grants to AA Bonding a refund of $7,600, and the order shall serve to inform the
accountsdivision of the state Office of Finance and Administration (1) why the refund wasrequired
and ordered, (2) the source of the money paid into the state treasury, (3) when, from whom, and in
what amount the money was paid to the state, (4) thetrial court docket number of the caseinwhich
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the money was paid, and (5) to whom and to what address the refund should go.

Accordingly, the trial court’s order is affirmed in part and reversed in part, but the
order isvacated, and thetrial courtisindructed to enter anew order in accordance with thisopinion.

James Curwood Witt, Jr., Judge



