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The defendant was charged with violation of probation for harassment. The trial court found that
the defendant had materially and repeatedly violated the terms of her probation, and that, given her
history, she was not capable of successfully completing a term of supervised probation.
Consequently, thetrial court revoked the defendant’ s probation, ordering that she serve her original
sentence of eleven months and twenty-nine days in jail, with credt given for the forty-one days of
jail time she had already served. The defendant filed atimely appeal, presenting the sole issue of
whether the trial court erred in revoking her probation. Based upon our review, we affirm the
judgment of the trial court.
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OPINION
FACTS

On September 23, 1998, the defendant pled guilty to one count of harassment in the Blount
County Circuit Court. Thetrial court sentenced her to ajail term of eleven months and twenty-nine
days, but suspended the sentence, granting her supervised probation and ordering that she have no
further contact with the victim of her harassment. Under theterms of her probation, the defendant
was required, inter alia, to pay court costs and probation fees, to obey the lawsand to immediately



report any arreds to her probation officer, to obtain approval prior to any move and to notify her
probation officer of any changes of address, to make a regular report to her probation officer as
scheduled, and to refrain from use of any intoxicating beverage or controlled substance.

On March 31, 1999, a probation violation warrant was issued against the defendant. The
warrant alleged that the defendant had violated her probation by being arrested and convicted in
Hamilton County on the charge of driving onarevoked license, by failing to report to her probation
officer as scheduled, by leaving aresidential halfway house without notifying her probation officer
or reporting her whereabouts, by failing to pay probation feesand court costs, and by contacting the
victim by telephone.

A probation revocation hearing was hd d before the Blount County Circuit Court on July 19,
1999. Beverly Kerr, the defendant’ s Blount County probation officer, testified that the defendant
made her probation appointments for the months of October, November, and December 1998, but
that the defendant failed to report for her scheduled appointment in January 1999. Kerr said that
on January 26, 1999, she had received aphone call from afriend of the defendant, who told her that
the defendant had been arrested in Knox County for violation of probation on a Knox County
conviction.

After contacting thedefendant’ sk nox County probation officer, Kerr learned thatat thetime
the defendant was sentenced to supervised probation for the harassment convictionin Blount County,
she had been on probation in Knox County for theft, forgery, and criminal impersonation
convictions. Kerr said that the defendant did not tell her of the Knox County convictions, and that
the defendant failed to inform her Knox County probation officer of her harassment convictionin
Blount County. Kerr also learned that on November 24, 1998, the defendant had been arreged in
Hamilton County for driving on arevoked license, and that she had subsequently been convicted of
that offense. Ker sad the defendant failed to inform her of her Hamilton County arrest and
conviction.

Kerr stated that in February 1999 she received a faxed probation report from the defendant
from Agape Halfway Housein Knox County, which the defendant had entered, by order of the Knox
County Court, upon her release from the Knox County Jail. Kerr testified that the director of Agape
House contacted her on March 18, 1999, to tell her that the defendant had that day tested positive
for drug use, for benzodiazepines. Thefollowingday K err was again contacted by Agape’ sdirector,
who told her that the defendant had left the house during the night without permission, and that they
did not know her whereabouts. Kerr said that the last contact she had had with the defendant was
the February 1999 probation form that the defendantfaxed from Agape House. Kerr further testified
that the defendant owed back probation fees to Blount County.

When asked her opinion regarding the defendant’ s continued probation, Kerrindicated that
she would recommend revocation:



Q. Based onthishistory of supervision or lack of supervision, do
you have an opinion as to whether you or the Department of
Probations and Paroles can efectively supervise this individual on
community release?

A. Fromwhat | have experienced so far with Ms. Cooper, | don’'t
see any indication that she wishesto cooperate or be honest with our
department of probation or any other department.

The defendant testified in her own defense. She said that she had been a resident at
Cornerstone, adrug treatment facility in Blount County, & the time she was arrested for violation
of her Blount County probation. She explained that she had been in Hamilton County, where she
was arrested on November 24, 1998, for driving on a revoked license, because she had been
attending amethadone clinicin Chattanooga. The defendant stated that shefailed to maketheinitial
court date on that charge because she lacked trangportation to court. She had later pled guilty to the
charge, received a six-month suspended sentence, and been placed on unsupervised probdion.

The defendant said that her positive test for benzodiazepines on March 18, 1999, was the
resultof her ingesting benzodiazepinesthat she had been given at adetoxificationcenter, Dry Dock,
which she had attended, prior to her admission to Agape House, in an effort to overcome her
addiction to methadone. According to the defendant, the officials at Agape House had asked her to
leavethe house after her positive drug test because they did not believethat any benzodiazepines she
had received at Dry Dock would have still been in her system on March 18.

The defendant acknowledged that she had called on the telephonefrom afriend’ s house the
victim in the harassment case. She insisted, however, that the phone call had been unintentional.
She stated that she had “dialed a number incorrectly,” when atempting to call a friend, that she
“must have hit another number that was similar somewhere,” and that it had happened, by chance,
to be the victim’s phone number that she dialed.

The defendant further acknowledged that she had not only failed to inform her probation
officersof her attendance at the Chattanoogamethadone clinic, but that she hadalsofailed toinform
Kerr of her arrest and conviction in Hamilton County for driving on a revoked license of her
“accidental” phone call to the victim, of the fact that she had been on probation in Knox County at
thetime of her convictionin Blount County for harassment, of her attendance at Dry Dock, or of her
admittance to Cornerstone Recovery House.

Thedefendant testified that her timeat Cornerstone Househad been “ very beneficial” to her,
and that she had not used drugs since shortly before she entered the program at Cornerstone. She
said that she had “worked on alot of issues,” induding “ honestyissues,” while shewasin treatment.
She indicated that shebelieved she would be able to turn her life around and become a productive
member of society if allowed to return to Cornerstone.



A representative from Cornerstone testified that the program was willing to readmit the
defendant, and that if itdid so, shewould livein Cornerstone’ s halfway house, Stepping Stone, and
attend the Professional Assistance Program, an outpatient drug treatment program. On cross
examination, the representaive admitted that the defendant would be free to leave Stepping Stone
at any time she wished, and that unless the defendant authorized the facility to do so, it would not
havetheauthority toinformthe defendant’ sprobation officers of theresultsof any of thedefendant’s
drug tests, or of whether she had | eft the facility.

At the conclusion of the hearing, the trial court found that overwhelming proof had been
presented that the defendant had violated the terms of her probation. Thetrial court further found
that the defendant would not be able successfully to compl ete aterm of supervised release, given her
past failure to inform her probation officers of her whereabouts and activities. The trial court
revoked the defendant’ s probation, and ordered that she serve her sentence as originally imposed,
with credit given for the forty-one days she had already spent in custody.

ANALYSIS

Thedefendant arguesthat thetrial court abused itsdiscretioninrevoking her probation. She
admitsthat she violated the terms of her probation, but contends that the court erred by finding that
shewould be unableto successfully complete aterm of supervised probation. The defendant asserts
that she was on the road to recovery from her serious drug addictions at the time she was arrested
for violation of her Blount County probation, and that forcing her to serve her sesntenceinjail, where
she will not have ready access to treatment, will undermine her recovery and rehabilitation. The
defendant suggeststhat an appropriate responseto her violation of probationwould betheimposition
of aperiod of split confinement followed by the extension of her probationary period for a period
up to one year, with the requirement that she continue to reside in a halfway house and receive out-
patient drug treatment.

The State argues that the trial court did not abuse its discretion in revoking the defendant’s
probation and in ordering that she be required to serve her ariginal sentence in jail. The State
contends that the trial court’ s decision was supported by substantial evidence of the defendant’s
repeated violations of the terms of her probation, and of the decepti on she practiced in her dealings
with her probation officer.

Tennessee Code Sections 40-35-310 and 40-35-311 grant thetrial court the right to revoke
a suspended sentence and to reinstae the original sentence if the court finds by the preponderance
of the evidence that the defendant has violated the terms of his or her probation and suspension of
sentence. Tenn. Code Ann. 88 40-35-310 and 40-35-311 (1997). Therevocation of probation lies
withinthe sound discretion of thetrial court. Statev. Harkins, 811 SW.2d 79, 82 (Tenn. 1991); State
v. Stubblefield, 953 S.W.2d 223, 226 (Tenn. Crim. App. 1997); Statev. Mitchell, 810 SW.2d 733,
735 (Tenn. Crim. App. 1991). To show an abuse of discretion in a probation revocation case, “a
defendant must demonstrate ‘that the record contains no substantial evidence to support the
conclusion of thetrial judge that aviolation of the conditions of probation has occurred.”” State v.
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Wall, 909 Sw.2d 8, 10 (Tenn. Crim. App. 1994) (quoting State v. Delp, 614 S.W.2d 395, 398
(Tenn. Crim. App. 1980)). We review thisissue, therefore, for an abuse of discretion.

Our review of the record reveals no abuse of discretion by thetrial court in this matter. The
preponderance of the evidence clearly supportsthetrial court’ sfindingthat the defendant repeatedly
violated the terms of her probation. Probation Officer Kerr testified, and the defendant herself
admitted, that the defendant violated the terms of her probation by driving on a revoked license,
repeatedly changing her |ocation without prior approval and without notifying her probation officer,
contacting her victim, neglecting her monthly probation reports, and failing to pay her monthly
probation fees. Moreover, the record shows that throughout the period of her probation the
defendant deceived Kerr by failing to inform Kerr of he status and activities, including the crucial
factsthat shewas on probation in Knox County at the time she was convicted in Blount County, that
she had been arrested and convicted for driving on arevoked license in Hamilton County, and that
she had contacted her victim.

Although the defendant admits these probation violations, she nonetheless argues that the
trial court abused itsdiscretion by revoking her probation and reinstating her original jail sentence.
The defendant cites Statev. Dye, 715 S.W.2d 36, 41 (Tenn. 1986), for the proposition that when the
trial court fails to make a finding that an alternative to imprisonment is “inadeguate to meet the
State’ s interest in punishing the offender, deterring others from similar conduct, and insuring the
payment of restitution to victims of crime,” alowing a defendant who has violated theterms of his
probation to remain on probation is appropriate.

Thefacts in Dye, however, are not analogous to those of the case at bar. The defendantin
Dye pled guilty to acharge of fraudulent breach of trust, was given athree-year suspended sentence,
placed on probation, and ordered to make restitution of $14,295. Id. at 37. He failed to pay on
schedule. Id. At the conclusion of the probation revocation hearing, the trial court revoked the
defendant’ s probation, refusing his offer to pay $200 per month for five years and ten months. 1d.
at 39. Thiscourt affirmed. Id. Our supreme court reversed, findng that the defendant, who had
spent over two years in a Veterans' Administration Hospital since his sentencing, and who had
declared bankruptcy, had shown good cause for hisfailure to makerestitution. 1d. at 41. The court
remanded the case tothe trial court for ahearing to determine an appropriate schedule and monthly
amount for the defendant to pay until full restitution had been made. 1d.

The defendant in this case, unlike the defendant in Dye, has repeatedly and materially
violated numerous terms of her probation, al of which were within her power to meet, had she
desired to do so. Furthermore, we note that, contrary to the defendant’ simplied assertion, the trial
court did, in fact, make afinding that the defendant’ s proposed alternative to imprisonrment would
be inadequate in this case. Thetrial court stated:

And the next question is the likelihood of rehabilitation and
whether or not she will successfully complete aterm of supervised



release, which is what she’s asking for. And for whatever reason, |
just don’t think there’ s any chance that’s going to happen.

Thereisno wayto be supervised if you refuseto | et the peopl e that
are supposed to be supervising you know where you are and what
you're doing. And if you had done that once, that would be one
thing. But you've done it countless timesin the last two yeas.

Substantial evidence in the record supportsthetrial court’ s findings that the defendant had
violated her probation and that she was unwilling to comply with the terms of supervised release.
Accordingly, wefind no abuse of discretion by thetrial court in revoking the defendant’ sprobation
and ordering her to serve her full sentenceinjail.

Based upon the foregoing reasoning and authorities, we affirm the judgment of the trial
court.

ALAN E. GLENN, JUDGE



