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OPINION

In thisappeal as of right, the Defendant, John Wayne Gray, challenges his conviction of the
sale of aschedule |l controlled substance and the sentenceimposed by thetrial court. After ajury
trial, the Defendant was found guilty of both the sale and delivery of cocaine base, a schedule 11
controlled substance. Those convictions were merged into a single conviction of the sale of a
schedulell controlled substance. After asentencing hearing, thetrial court found the Defendant to
beaRangelll persistent offender and sentencedthe Defendant to thirteen yearsincarceration, which
was a sentence in the middle of the range. On appeal, the Defendant raises the following three
issues: (1) whether the trial court erred by failing to grant the Defendant’s motion for acquittal or



directed verdict becausethe State failed to establish circumstances and facts that would provide for
a reasonabl e assurance of the identity of the evidence and because the State failed to establish an
unbroken chain of custody; (2) whether the evidence was sufficient to support the verdict; and (3)
whether the trial court erred in sentencing the Defendant to a mid-range sentence as a Range ||
offender. We dfirm the judgment of the trial court.

The evidence at trial established that in April 1998 Sergeant Danny Mantooth of the
Winchester Police Department wasinvolvedin undercover operationsfor drug enforcement targeting
street level crack cocaine dealers. On April 8, 1998, Sgt. Mantooth enlisted the assistance of
Investigator Herb Glasamyer and Captain Joyce McConnell, both of the Lincoln County Sheriff's
Department, in making undercover drug buys. Sgt. Mantooth provided Glassmyer and M cConnell
with “buy money” and a vehicle equipped with a tape recorder and a hidden video camera.
Glassmyer and McConnell made three drug buys that day. The Defendant was involved in the
second drug buy.

Sgt. Mantooth testified that he met with Glassmyer and McConnell after they madethefirst
buy, and then he met with them again after they made the second and third drug buys. During the
second meeting, Glassmyer gave him two plastic bags, one of which contained an off-white rock-
type substance, a small piece of cellophane or plastic, and a small piece of paper with the number
"2" onit. When Sgt. Mantooth received the bag, heinitialed it at the corner and wrote the date on
it. Theofficersthen reviewed the videotape made with the hidden camera. Whenthey observed the
second buy on the videotape, Sgt. Mantooth recognized the person selling the substance as the
Defendant. Glassmyer indicated that he purchased the substance in the bag containing the number
"2" during the second buy. Sgt. Mantooth then wrote "John Wayne Gray" and the number
"9804081403" on the bag. That number identifies the date as April 8, 1998 and the time of day as
1403, or 2:03 p.m. Sgt. Mantooth removed the small piece of paper with the number "2" on it that
was in the bag. He also sealed the bag with evidence tape.

Sgt. Mantooth testified that after |abeling the plastic bag with the Defendant's name and the
casenumber and sealing it, hetook the bag to the police department and locked it in afireproof filing
cabinet, to which only he had akey. Beforelocking it in the cabinet, hestapled to the bag aform
requesting that the substance be examined by the Tennessee Bureau of Investigation (TBI) crime
laboratory. On April 13, 1998, Sgt. Mantooth delivered the bag to Sergeant John Stewart, the
evidence custodian, for Sgt. Stewart to deliver to the crime laboratory.

Investigator Herb Glassmyer testified that on April 8, 1998, hewasworking undercover with
Captain McConnell for the Winchester Police Department. The two officers were instructed to
attempt to purchase crack cocaine in catain areas of Winchester. They were furnished a tape
recorder and video camera by the Winchester Police Department. Three purchases weremade that
day. The second purchase was from the Defendant, John Wayne Gray. With Captain McConrell
driving, thetwo officersdrovethrough thetargeted area. Investigator Glassmyer held out a$20 bill,
and the Defendant started walking toward ther vehicle. Investigator Glassmyer told Captain
McConnell to "back up,” which she did. The Defendant approached the vehicle and pulled out a
tube on achain frominsde hisshirt. He dumped the contents of the tube into his hand for Cgptain
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McConnell to choose what she wanted. Captain McConnell made a selection and handed the
Defendant the money. She then started to unwrap the "rock," which was wrapped in plastic, to
inspectit. Investigator Glassmyer told the Defendant that they wanted to inspect it because they had
been sold "wax" before. The Defendant replied that "he didn't do like that." After the transaction,
Investigator Glassmyer placed the"rock” and the plasticinwhich it had been wrapped into aplastic
"baggy," and he then put a piece of paper with the number "2" on it in the bag because this was the
second purchase that day.

After making thethird buy that day, Investigator Glassmyer and Captain McConnell met with
Sgt. Mantooth and turned over to Sgt. Mantooth the evidence that they had collected. They then
watched the videotapes from the transactions. Sgt. Mantooth was ableto provide anameto go with
the person who sold Investigator Glassmyer and Captain McConnell the "rock” labeled "2." The
officersdiscussed that the Defendant wasthe person who sold the substancein the bag with the piece
of paper that said"2" Although Investigator Glassmyer did not personally know the Defendant, he
testified during thetrial that the Defendant was the person who sold him the "rock." The videotape
of the second drug purchase was played for the jury.

Sergeant John Stewart testified that he isin charge of evidence control for the Winchester
Police Department. He said that he brought to court abrown manila envel ope which contained the
plastic package that had been sent to the arimelab for analysis. Sgt. Stewart testified that on April
13, 1998, Sgt. Mantooth personally gave himaplastic package to send to the crimelab. Atthetop
of the analysis request form, whichwas stapled to the plastic package, Sgt. Stewart wrote the date
and thetimehereceived the package. Theform contained the case number, which was 9804081403.
The package was sealed when Sgt. Stewart receivedit. He said that hewill not accept packagesthat
arenot already sealed with evidencetape. Sgt. Stewart locked the packagein his” secureroom” until
the next day, when he shipped it to the TBI crime lab.

Sgt. Stewart testified that when he shipsanitem to the TBI, he takes the package, which has
the TBI request form stapled to it, putsit in amanilaenvel ope, seal sthe manilaenvel ope, and places
it into asguare cardboard box. He putsthe packagesin manilaenvel opesto keep the cases separate
beforehe putstheminthebox. He said that there may betwo or three different packagesin the box,
each marked with adifferent case number. Sgt. Stewart then sed s the box with tape and takes it to
the Herald Chronicle, which is the local distribution agent for United Parcel Service (UPS). The
person at the Herald Chronicle signs for the box and puts a control number on it. Sgt. Stewart is
given the control number, and the box isshipped to the TBI crimelab by UPS. Thisisthe procedure
Sgt. Stewart followed when he shipped case number 9804081403 to the crime lab by UPSon April
14, 1998. Although Sgt. Stewart did not know how many pieces of evidence he shipped to the TBI
in the same box on April 14, 1998, he said that there could have been "severa” items in the box.
The control number Sgt. Stewart received for the box was 123197160310023765. On November
4, 1998, Sgt. Stewart personally went to the crimelab and retrieved the manila envel ope containing
the plastic package with suspected drugsinside. Sgt. Stewart took the package back to the police
department and locked it in his secure room until he removed it for court. He said that no one other
than himself had access to the package and that neither he nor anyone else had tampered with the
package. It wassealed, just like it was when he retrieved it from the TBI.
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PatriciaPickett testified that she works for the Herald Chronicle and that as part of her job
she receives packages to be shipped by UPS. On April 14, 1998, Sgt. Stewart brought in abox that
hewanted shipped to the TBI crimelaboratory in Chattanooga, Tennessee Ms. Pickett received the
box and assigned it a tracking number, number 1Z23197160310023765. The tracking number was
placed onthebox. The box weighed six pounds. She said that the tracking number she assigned the
package was the same number that appeared on the receipt she gave to Sgt. Stewart. Once she
received the package, she placed it with the office suppliesnear her in the office. Shetestified that
"[m]ost likely" no one other than herself coud get to the package because it was kept behind the
counter, and customers do not come behind thecounter. Ms. Pickett received six packagesthat day,
and she turned all six packages over to Lon Partin, the UPS employee who picks up the packages
fromher. Mr. Partinsigned for all six packages, including the onereceived from Sgt. Stewart. UPS
took possession of the package at 3:50 p.m. on April 14, 1998. Ms. Pickett said that it should only
take one day for UPS to deliver a package to Chattanooga, and she had no explanation for why the
packagewas not received until fourteen dayslater. Shetestified that she did not tamper with the box
and that the box did not gppear to have been tampered with whileit waswith her behind the counter.

Ms. Salena Darter testified that until shortly before the time of trial, she was a forensic
scientist who tested substances for the presence of drugsand who performed blood alcohol andysis
for the Tennessee Bureau of Investigation crime laboratory in Chattanooga, Tennessee. She tested
the substance at issue in this case. She sad that a "Request For Examination” form had been
submitted by the Winchester Police Department, along with a substance to be tested. The package
was received from UPS by Raymond Siler, her supervisor. Mr. Siler filled out the bottom part of
the "Request for Examination™ form when the package arrived, indicating that he received the
package from UPS on April 28, 1998 at 4:00 p.m. The lab assigned the package the laboratory
number 98301638. It was kept in the evidence vault, which islocked and has limited access, until
it wasretrieved for testing by Ms. Darter. At the time, six people had access to theevidence vault.

Ms. Darter testified that she retrieved the package from the evidence vault on July 23, 1998
and placed it into her personal storage until sheanalyzedit. Theevidencewasinan outer envelope.
Ms. Darter testified that she "assumed” this was the original packaging because according to TBI
policy, TBI employees do not change packaging unless it is absolutely necessary, and if they do,
they makeanote of it and keep the original packaging. Sheexplained, "Thisevidence was probably
brought in either in that envelope or it's possible that there wasa box with severd case[sic] initand
that one of those cases is still in that box."” Ms. Darter labeled this outer envelope with the
Defendant's name, the laboraory number, how it was received, the date it was received, and her
initials. Inside the envelope was a small package, which she marked with a computer-generated
label containing the laboratory number and her initials. Ms. Darter performed two tests on the
substanceintheinner package, apresumptivetest and aconfirmatory test. Ms. Darter identified the
substance as 0.1 grams of cocaine base, which is commonly referred to as crack cocaine.

After she finished analyzing the substance, Ms. Darter put it back initsoriginal packaging
and sealed the outer manila envelope with red evidence tape that is tamper-proof. Sheinitialed it,
dated it, stapled it, and placed it into the evidence vault where it was stared until picked up by the



police department. She said that the package was kept in the vault until November 4, 1998, when
it was retrieved by John Stewart.

Ms. Darter testified that the crime laboratory has a "very strict set of procedures,” and that
the employees "follow those in and out.” Shesaid that when she retrieved the package from the
vault, there was no evidence that it had been tampered with. Had there been signs that the package
had been tampered with when it arrived, there would have been a notation about it on the
examination form.

IDENTITY OF EVIDENCE

The Defendant firstarguesthat thetrial court erred by failing to grant the Defendant's motion
for acquittal or directed verdict because the State failed to establish facts and circumstances that
would reasonably assure the identity of the evidence or to establish an unbroken chain of custody.
Asacondition precedent to the introdudtion of tangibleevidence, the State must either introduce a
witness who is able to identify the evidence or establish an unbroken chain of custody of the
evidence. Statev. Goodman, 643 S.W.2d 375, 381 (Tenn. Crim. App. 1982); Bolen v. State, 544
S.W.2d 918, 920 (Tenn. Crim. App. 1976). The requirement of proving an unbroken chain of
custody before introducing such evidence is to demonstrate that there has been no tampering, 0ss,
substitution, or mistake regarding the evidence. Statev. Braden, 867 S.W.2d 750, 759(Tenn. Crim.
App. 1993). However, the failure to cdl all of the witnesses who handled the evidence does not
necessarily precludeitsadmission intoevidence. Seeid. at 758-59; Statev. Holloman, 835 SW.2d
42, 46-47 (Tenn. Crim. App. 1992); State v. Johnson, 673 SW.2d 877, 881 (Tenn. Crim. App.
1982). The Stateisnot required to establish factswhich exclude every possibility of tampering, but
the circumstances established must ressonably assure the identity of the evidence and its integrity.
Statev. Ferguson, 741 SW.2d 125, 127 (Tenn. Crim. App. 1987). "Whether the requisite chain of
possession has been sufficiently establishedto justify admission of the exhibit isamatter committed
to the discretion of the trial judge and his determination will not be overturned in the absence of a
clearly mistaken exercise thereof." Ritter v. State, 462 SW.2d 247, 249 (Tenn. Crim. App. 1970).

In making his determination on the admissihility of the cocaine, the trid judge noted that
there was no testimony from the UPS carriers who handled the package and that there was no
testimony from Mr. Siler, the TBI employee who received the evidence from UPS. However, the
judge also noted that evidence established that the package was sealed whenit left Winchester and
that it was still sealed when it arrived at the TBI. The judge then stated,

[T]heissuefor mewould beisthe chain of custody violated when you don't havethe
TBI agent on the other end that actually receipted the evidence and the various
carriers along the way that delivered it for UPS and I'm finding tha that's not void
inthechainand it'sintegrity is still maintained, notwithstanding the absence of those
witnesses.



We agree with the determination of thetrial court. Investigator Glassmyer testified that he
received a substance from the Defendant and that he placed tha substance, alongwith the plastic it
had been wrapped in, inside a plastic bag. He placed apiece of paper with the number "2" onitin
the bag and gave the bag to Sgt. Mantooth. Sgt. Mantooth initialed and dated the bag when he
received it, and after watching the videotape of the transaction with Investigator Glassmyer and
Captain McConnell, he wrote the Defendant's name on the bag and discarded the paper with the
number "2." Sgt. Mantooth stored the evidence in hislocked filing cabinet, to which only he had
the key. Hefilled out alab examination request form and stapled it to the plastic bag. The then
turned the evidence over to Sgt. Stewart, the evidence custodian. No one else had access to the
evidence before he turned it over to Sgt. Stewart. Sgt. Stewart testified that received the evidence
from Sgt. Mantooth and that he does not accept evidence that is not already sealed with evidence
tape. He placed the evidence in his “secure room,” where only he had accesstoit. He removed it
the next day to ship it to the TBI via UPS. He testified that when he ships items to the TBI, he
placeseach item in amanilaenvel ope and then placesthe envel opein acardboard box. Hemay ship
severa different envelopes with different case numbers in the same box. He did not know how
many different envelopes he shipped to the TBI in the same box when he shipped this particul ar
evidence. He did, however, know when he shipped this evidence. He put it in abox and took the
box to the Herald Chronicle, which is the local UPS drop-off location, on April 14, 1998. He
received a tracking number for the box and left it with Ms. Pickett. Ms. Pickett testified that she
accepted the box from Sgt. Stewart, assigned the tracking number, and stored the box near her until
she turned it over to UPS later that day. She said the box did not show signs of tampering. Ms.
Darter then testified that the evidence was received by the TBI from UPS by her supervisor,
Raymond Siler, on April 28, 1998. If the package had shown signs of tampering, they would have
been noted. The evidence was in an envelope when she received it, not a box, but Ms. Darter
explained that sometimes several envelopes come in the same box, and the box in which this
evidence arrived could bewith the evidencein adifferent case which arrived in the same box. The
evidence was sealed. Ms. Darter tested the substance and found that it was cocaine base, or crack
cocaine. She then placed the evidence back in its original packaging and sealed the outer manila
envelope with evidence tape. She stored the package in a secure location until it was received by
Sgt. Stewart. Sgt. Stewart testified that he personally retrieved the package from the TBI, and he
stored it until he brought it to court for trial. The package did not show signs of tampering.

Based on this evidence, we conclude that the trial court didnot abuse itsdiscretion inruling
that the identity and integrity of the evidence had been sufficiently established. Although the UPS
employees who handled the package did not testify, and Raymond Siler who received the package
for the TBI did not testify, there was no evidence that the package had been tampered with between
the time it left Ms. Pickett's possession when she turned it over to UPS and the time Ms. Darter
retrieved the packagefortesting. Theinner plastic package containing the evidenceto betested was
still sealed with evidence tape. While the Defendant points out that it took two weeks for UPS to
deliver the package to the TBI when it should have only taken a day, that time period does not
establish that the package had been tampered with. Thefact that the TBI did not produce the box
in which the evidence had been shipped, most likely with several other packages of evidence,
likewise does not show that the evidence had been tampered with. Of importanceisthe integrity of
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the actual package in which the evidence was placed and sealed, and the evidence established that
this package showed no signs of tampering.

TheDefendant al sorelieson the unreported case of Statev. CharlesR. Cainand Roy Howard
Rhea, Nos. 956, 957, 1992 WL 3008 (Tenn. Crim. App., Knoxville, Jan. 10, 1992), for the
proposition that the State was required to call aswitnesses the UPS employees before the evidence
would be sufficient to establish the chain. That case does not, however, require the testimony of the
UPSworkers. InCain, this Court found that the chain of custody was sufficiently established by the
testimony of the witnesses, including certain UPS employees, even though the UPS employee who
resorted the packages at a UPS hub before shipping them to their final destination did not testify.
Id. at *11-12. We stated, "There is no evidence or indication from the record that these boxes had
been in any way altered or tampered with after leaving El Paso until they came intothe possession
of Officer Boyd." 1d. at *12. Similarly, thereisno evidencein thisrecord that the package had been
tampered with since leaving Winchester until it came into the possession of Ms. Darter at the
Tennessee Bureau of Investigation crime laboratory. Accordingly, we hold that the trial court did
not abuse its discretion in admitting the evidence.

SUFFICIENCY OF THE EVIDENCE

The Defendant next challengesthe sufficiency of theevidence. Tennessee Ruledf Appellate
Procedure 13(e) prescribesthat “[f]indingsof guiltin criminal actions whether by thetrial court or
jury shall be set asideif the evidenceisinsufficient to support the findings by thetrier of fad of guilt
beyond areasonable doubt.” Tenn. R. App. P. 13(e). Evidenceissufficientif, after reviewing the
evidence in the light most favorabl e to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt. Jackson v. Virginia 443 U.S. 307,
319 (1979). Inaddition, because conviction by atrier of fact destroys the presumption of innocence
and imposes apresumption of guilt, aconvicted criminal defendant bearsthe burden of showing that
the evidence was insufficient. McBeev. State, 372 SW.2d 173, 176 (Tenn. 1963); see also State
v. Evans, 838 SW.2d 185, 191 (Tenn. 1992) (citing State v. Grace, 493 SW.2d 474, 476 (Tenn.
1976), and State v. Brown, 551 S.W.2d 329, 331 (Tenn. 1977)); State v. Tugale 639 SW.2d 913,
914 (Tenn. 1982); Holt v. State, 357 SW.2d 57, 61 (Tenn. 1962).

Initsreview of theevidence, an appd|ate court must aff ord the State“ the strongest legtimate
view of the evidence as well as all reasonable and legitimate inferences that may be drawn
therefrom.” Tugdle, 639 SW.2d at 914 (citing State v. Cabbage, 571 S.W.2d 832, 835 (Tenn.
1978)). The court may not “re-weigh or re-evaluate the evidence” in the record below. Evans, 838
S.w.2d at 191 (citing Cabbage, 571 SW.2d at 836). Likewise, should the reviewing court find
particular conflictsin thetrial testimony, the court must resolve them in favor of thejury verdict or
trial court judgment. Tuggle 639 SW.2d at 914.

In arguing that the evidence was insufficient, the Defendant reiterates his argument that the
evidence establishing the identity and integrity of the cocaine tested by the TBI was insufficient.
We have aready deermined that the identity and integrity of that evidence was sufficiently
established and that the evidence was properly admitted. The evidence at trial also established that
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the Defendant sold the crack cocaine to Investigator Glassmyer and Captain McConnell. The
transaction was recorded on videotape, and the videotape was played to the jury. Investigator
Glassmyer identified the Defendant asthe person who sold him the crack cocaine. We concludethat
the evidence was clearly suffident to support the verdict. Thisissuehas no merit.

SENTENCING

Finally, the Defendant argues that the trial court erred in sentencing him as a Range 111
persistent offender and in sentencing him to amid-range sentence. When an accused challengesthe
length, range, or manner of service of a sentence, this Court has aduty to conduct ade novo review
of the sentencewith apresumption that the determinations made by thetrial court arecorrect. Tenn.
Code Ann. 8§ 40-35-401(d). This presumption is“conditioned upon the affirmative showing in the
record that the trial court considered the sentencing principles and all relevant facts and
circumstances.” Statev. Ashby, 823 S.\W.2d 166, 169 (Tenn. 1991).

When conducting ade novo review of asentence, this Court must consider: (a) the evidence,
if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments as to sentencing dternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigating or enhancement factors; (f) any statement
made by the defendant regarding sentencing; and (g) the potential or lack of potential for
rehabilitation or treatment. Statev. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim. App. 1988); Tenn.
Code Ann. §8 40-35-102, -103, -210.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence evenif we would have
preferred a different result. State v. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

The Defendant first asserts that the trial court erred in finding that he was a Range I
persistent offender. For the Defendant to be sentenced as a persistent offender, the trial court was
required to find beyond a reasonable doubt that the Defendant had five or more prior felony
convictions. See Tenn. Code Ann. 8 40-35-107(a)(1), (c). Based on the prior convictionslisted in
the presentence report and on the State's notice of intent to seek Range 111 sentencing, thetrial court
found that the Defendant wasindeed a persistent offender. At the sentencing hearing, the Defendant
did not challenge thevalidity of the prior convictions listed on the sentencing report or the use of
those convictionsto establish his sentencing range. Instead, the Defendant argued that he should be
sentenced as a Range |l offender because the State originally filed an intent to seek Range 1l
sentencing. The Defendant admitted, however, that the intent to seek Range |11 sentencing was
timely filed. Seeid. § 40-35-202(a). He raises the qualifications of the Defendant as a persistent
offender for the first time on appeal. A party who participatesin orinvites error is nat entitled to
relief. Failureto make acontemporaneous objection waives consideration by this Court of theissue
onappeal. SeeTenn. R. App. P. 36(3); Statev. Killebrew, 760 SW.2d 228, 235 (Tenn. Crim. App.
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1988). Nevertheless, we have considered the Defendant's argument, and we conclude that he was
properly sentenced as a persistent offender.

The five felony convictions used to categorize the Defendant as apersistent offender were
listed as follows:

(1) Case# 7338, E Felony, Theft, Franklin Co. Circuit Court, 1990.

(2) Case # 7565, C Felony, Drugs, Franklin Co. Circuit Court, 1990.

(3) Case # 7569, E Felony, Drugs, Franklin Co. Circuit Court, 1990.

(4) Case # 8068, D Felony, Drugs, Franklin Co. Circuit Court, 1992.

(5) Davidson Co. TN, convicted of Burdary, Larceny of an auto and sentenced to 3
yrs. (3/24/76).

However, the presentence report indicates that the dates of the event or arrest and the dates of
conviction were the same for both case number 7565 and case number 7569, both of which were
drug offenses. According to the Tennessee Code, convictions for multiple felonies committed as
part of a single course of conduct within twenty-four hours constitute a single conviction for the
purposes of determining prior convictions. See Tenn. Code Ann. 8 40-35-107(b)(4). Therewasno
evidence offered indicating whether these convictions were part of a angle course of conduct
committed within twenty-four hours, and thetrial court made no findingsonthisissue. Becausethe
State hasthe burden of proving the sentencing status of the Defendant, this Court haspreviously held
that when no proof is offered as to whether certain convictions were part of a single course of
conduct committed within twenty-four hours, the Defendant is entitled to the benefit of the doubt;
accordingly, the convictions must betreated as a single conviction for the purpose of determining
prior convictions. Statev. Jones, 901 S.W.2d 393, 397 (Tenn. Crim. App. 1995); Statev. Delbert
G. Mosher, C.C.A. No. 01C01-9807-CC-00320, 1999 WL 820871, at *4 (Tenn. Crim. App.,
Nashville, Oct. 13, 1999).

Notwithstanding, the presentencereport also lists a September 6, 1989 conviction of petit
larceny in Franklin County Circuit Court, for which the Defendant was sentenced to two years.
Under the conversion statute classifying pre-1989 offenses, petit larceny isa Class E felony. See
Tenn. Code Ann. 8§ 40-35-118. Therefore, the Defendant had the requisite number of prior
convictions to properly classify him as a persistent offender. Seeid. 8 40-35-107(a)(1).

The Defendant also argues that the trial court improperly determined the length of his
sentence. He contendsthat the court failed to apply the mitigating factorsthat it found. AsaRange
[11 persistent offender, the sentence rangefor the Defendant for this Class C fd ony wasten tofifteen
years. 1d. §40-35-112(c)(3). Thepresumptive sentencefor aClass C felony isthe minimum in the
range if there are no enhancement or mitigating factors. 1d. 8 40-35-210(c). In setting the
appropriatesentence, thetrial court isto start at the minimum sentence, enhancethe sentencewithin
the range as appropriate due to the presence of enhancement factors, and then reduce the sentence
as appropriate due to the presence of mitigating factors. 1d. § 40-35-210(e).



Here, thetria court found the existence of the following three enhancement factors, which
are not challenged by the Defendant:

(1) Thedefendant hasaprevioushistory of criminal convictionsor criminal behavior
in addition to those necessary to establish the appropriate range;*

(8) The defendant has a previous history of unwillingness to comply with the
conditions of a sentence involving release in the community;?

... [and]

(21) Thedefendant, who was provided with court-appointed counsel, willfully failed
to pay the administrative fee assessed pursuant to 8 40-14-103(b)(1).

1d. §40-35-114(1), (8), (21). Thetria court gave great weight to factors (1) and (8), and it gavevery
little, if any, weight to factor (21). Thetrial court al'so gave"credence” to three of thefour mitigating
factors listed by the Defendant. Those mitigating factors were dl non-statutory fectorsrelating to
the Defendant's attemptsto providefor hisfamily, the death of hisbaby and hisresultant depression,
and hislow intelligence. Seeid. § 40-35-113(13). The court then stated,

[1]t'snot asituation where you say there'sthree heretwo here or three herethree here
[and] they're equally balanced. You've got to give some rational weighing of the
mitigating and enhancing [factors] and make a judgment as to what the appropriate
sentenceis. It'srather clear to meinthiscasethat the enhancing factors significantly
outweigh the mitigating factors that are listed.

Thetria court accordingly set the sentence at thirteen years, which was a sentence in the middle of
the range. We condude that the trial court properly considered the enhancement and mitigating
factors and then set alawful sentence within the range. Accordingly, we must affirm the sentence
set by thetrial court.

The judgment of thetrial court is affirmed.

1 . . . .
In additionto the felony convictions used to classify the Defendant asa persigent offender, the Defendant
had num erous misdem eanor conv ictions.

2 . .
The presentencereport reflects that the Defend ant's community corrections sentence forlarceny was revoked

dueto new criminal activity, and theDefendant was parol ed threetimes while serving aseven-year sentenceforthe sale
of cocaine and sale of marijuana, only to have his parole rev oked each time within a matter of months.
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DAVID H. WELLES, JUDGE
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