IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT NASHVILLE
June 2000 Session

MICHAEL A.RHODESvV. STATE OF TENNESSEE

Appeal from the Criminal Court for Rutherford County
No. F-34370A  JamesK. Clayton, Jr., Judge

No. M 2000-00369-CCA-R3-PC - Filed July 27, 2000

Thisis an appeal arising from the summary dismissal of a petition for post-conviction relief. The
trial court's dismissal was based upon the failure to file the petition within the one-year statute of
limitations. Upon review of the record, we reverse and remand for further proceedings since the
petition was filed within one year of the date of the final action of the Tennessee Supreme Court in
the direct appeal.
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OPINION

PROCEDURAL HISTORY

Petitioner wasconvictedin 1996 of second degree murder, facilitation of first degreemurder,
and criminal conspiracy. Hewas sentenced tothree consecutive terms of 25 yearsfor each offense,
thereby receiving an effective sentence of 75 years. The convictions and sentences were affirmed
by this court on direct appeal. See State v. Michagl A. Rhodes, No. 01C01-9702-CC-00069,
Rutherford County (Tenn. Crim.App. filed March 27,1998, at Nashville). Permissionto appea was
denied by the Tennessee Supreme Court on January 4, 1999.

Petitioner filed apetitionfor post-conviction relief alleging ineffective assistanceof counsel.
Thepetitioner alleged the Tennessee Supreme Court deni ed permission to appeal on January 4, 1999,
and attached a copy of the order of denial. The incarcerated petitioner signed the petition on



December 28, 1999, and indicated on the petition that it was “being given to prison authorities for
mailing” on December 30, 1999. It was stamped “filed” by the clerk’s office on January 5, 2000.

The trial court summarily dismissed the petition noting the Court of Criminal Appeds
“issued itsruling [on direct appeal] on March 27, 1998.” Thetrial court, therefore, concluded the
filing on January 5, 2000, was untimely under the statute of limitations. The order made no mention
of the date the Tennessee Supreme Court denied permission to appeal; namely, January 4, 1999.

Petitioner contends the filing was within the applicable one-year statute of limitations. We
agree.

ANALYSIS

With limited exceptions, a petition for post-conviction relief must be filed “within one (1)
year of the date of the final action of the highest state appellate court to which an apped istaken. .
..” Tenn. Code Ann. 8 40-30-202(a). Thedenial of permission to appeal by the Tennessee Supreme
Court on January 4, 1999, wasthetriggering date for the statute of limitations, not the date thiscourt
affirmed the convictions. Thus, petitioner had until January 4, 2000, to file his petition.

The filing date is ordinarily the date “it is received by the clerk of the court,” which was
January 5, 2000. See Tenn. Sup. Ct. R. 28, 8 2(G). However, apetition “filed by apro sepetitioner
who isincarcerated is filed when it is received by the appropriate prison authorities for mailing.”
Id. Inthis case, the pro se petitioner was incarcerated; therefore, the filing would betimely if the
petition was received by prison officials for mailing on or before January 4, 2000.

The petitioner signed the petition on December 28, 1999, and alleged it was to be delivered
for mailing on December 30, 1999. Regardless, it was stamped “filed” in the clerk’s office on
January 5, 2000; therefore, it was mailed prior tothat date. We can only concludethat it was mailed
on or before January 4, 2000, which was within the statute of limitations.

CONCLUSION

Based upon our review of the record, thejudgment of thetrid court isreversed. The case
Is remanded for further proceedings.

ALAN E. GLENN, JUDGE



