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The appellant, Jack Jay North, Jr., wasconvicted of first degree murder by aHardin County jury and
was sentenced to life imprisonment without the possibility of parole On appeal, he assertsthat the
post-conviction court erred in finding trial counsel’s performance to be effective during the
sentencing phase of trial. Specifically, the appellant contends that trial counsel was ineffective for
(2) failing to offer mitigating proof at the sentencing phase; (2) for failing to request funds for a
mitigation specialist; and (3) for not objecting to comments made by the State during closing
arguments of the sentencing phase. After review, we affirm the judgment of the Circuit Court of
Hardin County.

Tenn. R. App. P. 3; Judgment of the Circuit Court is affirmed.
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OPINION

The appellant, Jack Jay North, Jr., was found guilty of first degree murder in the Cirauit
Court of Hardin County. The jury then sentenced the appellant to life without the possibility of
parole. This court affirmed the appellant’ s sentence and conviction on direct appeal. See Statev.
Jack Jay North, Jr., No. 02C01-9512-CC-00369 (Tenn. Crim. App. at Jackson, Dec. 12, 1996). On
July 6, 1998, the appellant filed a petition for post-conviction relief. Following aheaing, the post-
conviction court entered an order denying the appellant’s petition. In this appeal of right, the
appellant asserts the following errors. (1) tria counsel was ineffective because he failed to argue
mitigating proof at sentencing; (2) trial counsel was ineffective because he failed to request funds




for amitigation specialist; and (3) trial counsel wasineffectivefor not objecting to comments made
by the State during closing arguments of the sentencing phase. Following review, we affirm the
judgment of the Circuit Court of Hardi n County.

Background

The appellant and hisfriend, Galen Rhodes, drove from Corinth, Mississppi, to Savannah,
Tennesseg, to pay aspeeding ticket forafriend. Afterthey found the courthouseclosed, they began
driving around Savannah. At some point, the appellant and Rhodes went to the house of the victim,
Ronald “Frog” Phillips According tothe appellant, Rhodes went to the door of the house and fired
ashotgun. The appellant entered the house to find Phillips wounded and crawling across the floor.
As Phillips begged for hislife, he was fatally shot in the face.

The appellant |eft the scene in his vehicle and Rhodes followed him in the victim'’s truck.
L ater that same night, the appellant wasinvolved in an automobileaccident. At the scene, ashotgun
and thevictim’ sradio werefound in the appellant’ svehicle. Aneledronicorganizer wasalso found
in the appellant’ s vehicle, which had “murder” typed in the memory section of the device.

I. Failureto Present Mitigating Evidence at Sentencing
The appellant argues that he was denied effective assistance of counsel when trid counsel
failed to investigate, identify and present mitigating evidence during the sentencing phase of trial.
In response, the State contends that the appellant did receive effective assi stance of counsel because
adequate mitigating evidence was introduced to the jury during the guilt/innocence phase of trid.

Tosucceed inapost-conviction clam of ineffective assistance of counsel, the appel lant must
prove, by clear and convincing evidence, Tenn. Code Ann. § 40-30-210(f)(1997), that the services
rendered by trial counsel were deficient and that, but for thedeficient performance, the results of the
proceeding would have been different. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct.
2052, 2064 (1984). For purposes of deficient performance, the appellant must show that counsel’s
representation fell below the range of competence demanded of attorneysin criminal cases,and that,
but for these errors, the result of the proceeding would have been different. Baxter v. Rose 523
S.W.2d 930, 936 (Tenn. 1975). When this court undertakes review of alower court’s decision on
apetition for post-conviction relief, the lower court’ s findings of fact are given the weight of ajury
verdict and are conclusve upon appeal asent afinding that the evidence preponderates against the
judgment. See State v. Davis, 912 SW.2d 689, 697 (Tenn. 1995). This court may not reweigh or
reevaluate the evidence or subgitute its inferences for those drawn by the post-conviction court.

Inthe present case, theappel lant contendsthat trial counsel wasineffective because hefailed
to investigate and utilize mitigation evidence about the appellant’ s background during sentencing.
The testimony of three family members at the post-convidion hearing revealed the following
information about the appellant’ s background:

The appellant’ s mother abused drugs and al cohol while pregnant with the appellant.

Whenthe appellant wasthreeweeksold, the appel lant’ smother and father separated.
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The appellant’ s father divorced the appellant’ s mother and was awarded custody of
the appellant. The gopellant’s mother, however, disgopeared with the appellant
before the appellant’ sfather was abletopick him up. The appellant wastold that his
mother’ s boyfriend, Mr. Smith, was his father. When the appellant was four years
old, his mother brought the appellant to his biological father, told him “ Thisisyour
real daddy”, and said, “Hereheis. | cannot take care of him.” Theappellant’ smother
then left. The appellant’s mother, however, testified that the appellant’ sfather took
the appellant from her at gunpoint. Regardless, the appel lant remained with hisfather
until hisfather died when he was approximately twelveyearsold. Theappellant was
then returned to his mother. After he commenced living with his mother, he began
engaging in juvenile delinquent acts. During his teenage years, the appellant
developed alcohol dependency and was placed in an adolescent program called
Turning Point. Turning Point determined that the appellant had numerous
psychological problems and recommended treatment at Parkway Hospital. The
appellant obtained this treatment and various other treatment programs between the
agesof thirteen and eighteen. The appel lant was twenty years old when the homicide
took place.

The appellant also arguesthat trial counsel had only been practicing fortwo years & the timeof trial
and had very littletrial experience. Additionally, the appellant contends that trial counsel failed to
investigate his past and failed to interview potential family membersand friendsfor the purpose of
gathering mitigation evidence. Moreover, the appellant asserts that trial counsel was deficient for
failing to produce any witnesses or testimony on his behalf at the sentencing hearing.

Trial counsel, howeve, testified that he investigated the crime scene and spoke with the
appellant’s mother on numerous occasions. Tria counsel also testified that he spent many hours
visiting with the appellant, explained all aggravating and mitigating factors to the appellant, and
informed him of both the guilt/innocence phase and sentencing phase of trial. Trial counsel further
testified that it was hisopinion that adequate proof of the mitigating factorswas presented to thejury
at the guilt/innocence phase. Spedfically, tial counsel testified that the jury was aware of
appellant’ sintoxication at thetime of theincident. Trial counsel also testified that they were aware
of hisage and that he wastrying to work things out with hisex-wife at that time. Additionally, trial
counsel testified that the jury was aware that Rhodes had been the*“leader” inthe murder and that
the appellant was under extremeduress or the substantial dominion of Rhodeswhen the murder took
place. Trial counsel explained that neither the appellant nor his mother informed him of the facts
and circumstances surrounding the appellant’ s childhood or any possible impact it might have had
ontheappellant. Trial counsel, however, alsotestified that he never examined any of the appellant’s
school records, institutional records, psychiatric records, or any of appellant’s records containing
allegations of sexual abuse.

At the sentencing hearing, trial counsel offered no proof on the appellant’ sbehalf, other than
the following closing argument:



Ladiesand gentlemen, you have found himguilty of first degree murder. Now, you
must go back there and decide the punishment for him. The General just mentioned
afew moments agothat Mr. Rhodes made the statement he d give hislifeif he could
have for Mr. Phillips. But you folks know that it was Galen Rhodes that was in
control and snuffed his life out. Galen Rhodes was in control of the situation
throughout the entire time.

Our client testified yesterday in length. He was very emotional about this. He even
said in the middle of his testimony that the man did not deserveto die.

L adies and gentlemen, the punishment should go to the man who is responsible for
the actual taking of Mr. Phillips’ life and that’s Galen Rhodes. To send thisman to
prison without the possibility of parole would be an injustice.

| want you to believe one thing. The next 12 people tha sit up here in that case of
State of Tennessee versus Galen Rhodes, they will servejustice --

Jay North was 21 and previously divorced. He had a hard time. He came over here
to pay aticket for David Houser and that’swhat he did. He never made it back to
Corinth because of Galen Dwayne Rhodes.

Life imprisonment - It isn't easy to send this man to prison for life without the
possibility of parole for life. He'd have a hard, hard row to hoe I’'m not going to
stand here and say you should go back there and say he doesn’t deserveto be treated
that way. You havefound him guilty.

Takeinto consideration the gutsit took to gt on thisstand and tell wha happenedin
front of hisfamily, hisfriendsand his own family. Consider hisemotion - He can't
make that up. And he did say, “ That man did not deserveto die.” Thank you.

Likewise, the State made a closing argument at sentencing but offered no additional proof. In his
brief, the appellant argues application of the well-established law that in capital cases, "[E]vidence
about the defendant's background and character is relevant because of the belief ... that defendants
who commit criminal acts that are attributabl e to a disadvantaged background, or to emotional and
menta problems may be less cul pable than defendants who have no such excuse." Californiav.
Brown, 479 U.S. 538, 544, 107 S.Ct. 837, 841(1987).

Atthisjuncture, however, we notethat asentence of lifewithout thepossibility of parolemay
be distinguished from a sentence of death and from other felony, non-cepital cases. A sentence of
deathis“uniqueto all other formsof punishment” and involves Eighth Amendment concerns. State
v. Harris, 989 S\W.2d 307, 316 (Tenn. 1999); State v. Butler, 980 SW.2d 359 (Tenn. 1998). Thase
same concerns, however, do not apply outside the death penalty context. Harris, 989 S.W.2d at 916.



Consequently, asentence of lifewithout thepossibility of paroleinvolvesi ssueswhich are satutory,
rather than constitutional, in nature.

With respect to a capital trial, our supreme court has observed that there is no lega
requirement and no established practice that the accused must offer evidence at the penalty phase,
Statev. Melson, 772 SW.2d 417, 421 (Tenn. Crim. App.), cert. denied, 493 U.S. 874,110 S.Ct. 211
(1989). The basic concern of counsel during a capital sentencing is to neutralize the aggravating
circumstances advanced by the State and to present mitigating evidence on behalf of the defendant.
Thus, counsel has a duty to investigate and prepare for a capital trial in both the guilt and the
sentencing phases, Goad v, State, 938 SW.2d 363, 369-370 (Tenn. 1996). Furthermore, before
counsel selects a strategy for sentencing in a capital case, he or she must conduct a reasonable
investigation into the appellant’s background for mitigation evidence to use at sentencing. See
Baxter v. Thomas, 45 F.3d 1501, 1513 (11" Cir.), reh’ g denied, (1995)(en banc), cert. denied, 516
U.S. 946, 116 S.Ct. 385 (1995).

Although the constitutional guarantees afforded a sentence of death are distinct from a
sentence of life without parole, nonethel ess, the two share, within the statutory sentencing scheme
of this state, common purposes. A principle purposeisto permit the jury to impose individualized
punishment based, in part, on the proof introduced at the jury sentencing hearing. Tenn. Code Ann.
§39-13-204. Therefore, with respect to asentenceof lifewithout the possibility of parole, evidence
may be presented at sentencing as to any matter the court deems relevant, and may indude, but is
not limited to, the nature and circumstances of the crime, the defendant’s character, background
history, physical condition, any evidencetendingto rebut the aggravating circumstancesenumerated
by the State, and any evidencetending to establish any mitigating factors. Tenn. Code Ann. 8 39-13-
204 (c) (1997 Repl.). Inthisregard, asentence of lifewithout parole is analogous to a sentence of
death. Accordingly, when a defendant is potentially exposed to a sentence of life without the
possibility of parole, trial counsel must conduct a reasonable investigation of the defendant’s
background for purposes of discovering mitigating evidence Anything less than a reasonable
investigation is deficient.

In the present case, trial counsel’ s failure to investigate was deficient. At minimum, trial
counsel could have reviewed the appellant’ s school or institutional records. The appellant’ smother
testified she made trial counsel aware of the appellant’salcohol dependency and rdated problems.
It is not sufficient for trial counsel to claim that the appellant never told him of his childhood
problems. If reasonable investigation would have led trial counsel to the discovery of any
information which could have been used as mitigation evidence, his failure to conduct such an
investigation is below the standard expected of attomeysin criminal cases.

We must then determine whether trial counsel’s deficient performance prejudiced the
appellant. Strickland, 466 U.S. at 687, 104 S.Ct. at 2064. In the present case, the jury found the
following three aggravating circumstances.

(5) The murder was especialy heinous, atrocious, or cruel in that it involved

torture or serious physical abuse beyond that necessary to produce death;
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(6) The murder was committed for the purpose of avoiding, interfering with, or
preventing a lawful arrest or prosecution of the defendant, or another;
(7 The murder was knowingly committed, solicited, directed, or aided by the
cHechrtwhiletheddetart hedas ksarid rdeinconmiting ar diendingtoao it any fird ceyeenuck, ason rge:
robbery, burglary, theft, kidnaping, aircraft policy, or unlawful throwing, placing, or discharging of
adestructive device or bomb.

Tenn. Code Ann. 8 39-13-204(i), (5), (6) and (7). A sentenceof lifewithout the possibility of parole
shall be considered gopropriateif the State proved beyond a reasonable doubt at |east one statutory
aggravating circumstance contained in 8 39-13-204(i), and the sentence was not otherwise imposed
arbitrarily, so as to constitute a gross abuse of the jury’s discretion. Tenn. Code Ann. 8 39-13-
207(9)(1997 Repl.); See also Harris 989 SW.2d at 317. In Harris, our supreme court held that,
“when asentenceisbased in part upon one or more aggravating circumstances, but at least onevalid
aggravating circumstance remains, the jury’ sreliance uponthe invalid aggravating circumstanceis
not reversible” 1d. While the jury in the present case did not rely on an invalid aggravating
circumstance in making their decision, they did rely on three aggravating factors which are clearly
supported by the facts and circumstances of this case. As the post-conviction court concluded,
“evenif al of the Petitioner’ s proffered mitigation evidence had been presented during asentencing
phaseit would not have had any effect on the outcome of thetrial.” We agree. Nothing contained
inthemitigating evidence produced at the post-convi ction proceeding isso impacting or risesto such
alevel asto convince us that the jury verdict would have been different had the evidence been
presented. Therefore, we find the appellant was not prejudiced by trid counsel’s deficient
performance a sentencing. Accordingly, thisissueiswithout merit.

Additionally, the appellant contendsthat trial counsel wasineffective for failing to request
fundsto obtainamitigation specialist. Specifically, the appellant contendsthat trid counsel should
havemaderequests* for amitigationinvestigator/specialist to assist counsel and to present testimony
during the sentencing trial.”  To support his position, the appellant cites State v. Barnett, 909
S.W.2d 423, 428 (Tenn. 199), which holdstha anon-capital ,indigent defendant isconstitutiondly
entitled to the assistance of a state-funded psychiatric expert. As previously stated, we find the
appellant was not prejudiced by trial counsel’s failure to introduce the mitigating evidence at
sentencing. Since no prejudice reaulted to the appellant, we find it unnecessary to further address
trial counsel’ s failure to requed funds to obtain a mitigation specialist.

[1. Failureto Object During Closing Argument at Sentencing
The appellant arguesthat trial counsel was ineffective for failing to object to the following
comments made by the State during dosing argument of the sentencing phase:

Q) The State referred to the appellant’ s alleged gang involvement;
2 The State argued that the appel lant should receivelife without parole because
he indicated no remorse for the death of the victim;



(©)) The State referred to the appellant’s co-defendant and stated that the co-
defendant, “ stands heads and shoulders above [the appellant]” because the
co-defendant indicated remorse;

(4 The State interjected its personal opinion during closingargumentsby using
terms such as“| think”;

(5) The State argued that the appellant should receivelifewithout parolebecause
it would be a deterrence and serve as crime control; and

(6) The State made references to parole possibilities by telling thejury to let the
“parole board” worry abou the appellant’ s rel ease when thetime comes.

Inreturn, the Stateprimarily assertsthat the petitioner was not unduly prejudiced by the prosecuting
attorney’ s statements during closing arguments of the sentencing phase. Addtionally, the State
pointsto trial counsal’s expl anation at the post-conviction proceeding for not objecting:

It wouldn’t have changed their mind inmy opinion. Strategicdly, | think it would
have done more harmto[the appellant]. Weaready had - They had already gone out
and spent maybe 19to 20 minutes finding him guil ty, so we knew we had aproblem.
This jury wasn't going to tolerate a whole lot of mess. If | got up and started
objecting every time - General Radford was bad about saying “1 think” - then| think
it would have done more harm than good.

After reviewing the evidence presented to support the allegation that counsel was ineffective for
failing to object to the above comments, the post-conviction court found:

While this court in reviewing the record in this case, finds thet certain statements
weremadein argument that might beinappropriateand subject to objection, the same
were not so prejudicial or inflammatory asto have effeded the outcome of thistrial.
Once again the evidence was overwhelming.

As we have noted above, ineffective assistance requires the presence of both the elements of
deficient performance and prejudice. Strickland, 466 U.S. at 693, 104 S.Ct. at 2067. After
reviewing the record, we agree with the post-conviction court and find that the appellant was not
prejudiced by trial counsel’ s failure to object tothe State’ s remarks.

Werecognize that our scope of review hereislimited. Generally, thefactual findings of the
trial court in post-conviction proceedings “are conclusive on appea unless the evidence
preponderates against the judgment.” Coker v. State, 911 SW.2d 357, 369 (Tenn. Crim. App.
1995); State v. Buford, 666 SW.2d 473, 475 (Tenn. Crim. App. 1983). First we must decide
whether the comments made by the State were, infact, proper. Asto thefirst three statements|isted
above, we find none constitute misconduct on the part of the State. Furthermore, while the
prosecutor must not express personal beliefs or opinions, an argument predicated by the words “I
think” or “I submit” is unlikely to be adjudged a personal opinion. Coker, 911 SW.2d at 368;
United Statesv. Stulga, 584 F.2d 142 (6™ Cir. 1978). Therefore, the fourth statement listed above
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also raises no misconduct. The final two statements, however, do constitute inappropriate
comments. Any references to parole possibilities during argument, even indirect references, are
improper. Statev. Nichols 877 SW.2d 722, 733 (Tenn. 1994), cert. denied, 513 U.S. 1114 (1995);
Smithv. State, 527 S.W.2d 737, 738 (Tenn.1975); Grahamv. State 202 Tenn. 423, 304 S.W.2d 622
(1957). Likewise the State’s commernts on crime contrd and its deterrent effect were dso
improper. See Statev. Smith, 857 SW.2d 1, 12 (Temn. 1993); See also Statev. Irick, 762 SW.2d
121, 131 (Tenn.1988); cert. denied, 489 U.S. 1072, 109 S.Ct. 1357 (1989).

If misconduct is found but no objection was made, the next layer of review in the
post-conviction context isto determine whether thefailure to raise or preserve the substantive issue
amounts to ineffective assistance of counsel. Coker, 911 SW.2d at 371. After careful review of
therecord, we conclude that the comments made by the State during d osing arguments had no effect
on the outcome of thiscase. We do not find the statements made by the State to violate the
appellant’ sconstitutional rights. Assuch, thesestatementsdo not constitutereversibleerror and this
issue is without merit.

CONCLUSION
This court finds that the appellant was not denied effective assistance of counsel for failing

toprovidemitigation evidenceor for failingto object during the sentencing phase of trial. Therefore,
we af firm the judgment of the Circuit Court of Hardin County.

DAVID G. HAYES, JUDGE



