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The petitioner, Mark E. Oliver, appeds as of right from the dismissal of his petition for writ of
habeas corpus. He contends that his original sentence of sixty years asaRange Il offender for the
offense of second degree murder is an illegal sentence because the trid court was without
jurisdiction to sentence him under the Criminal Sentencing Reform Act of 1982. We hold that the
trial court lacked jurisdiction to sentence the petitioner under the 1982 Act; therefore, the sentence
imposed is an illegal sentence. We remand this case to the trial court for further proceedings
consistent with this opinion.
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OPINION

Thepetitioner wasoriginally indicted in Davidson County on one count of premeditatedfirst
degree murder for an offense that occurred on October 4, 1989. On September 21, 1990, he pled
guilty to one count of second degree murder. Although thetranscript of the guilty peahearing is
not in the record, it appears from the judgment that in exchange for his guilty plea, the petitioner
received asixty year sentenceasaRange |1 offender with areleasedigibility of 35% of hissentence.
In two places, the judgment reflects that the petitioner pled guilty "under the Old Law," which we
interpret to mean he pled under the Criminal Sentencing Reform Act of 1982 (hereinafter the 1982



Act).! Thepetitioner assertson appeal that heisentitled to habeas corpusrelief because his sentence
isillegal; he argues that under the Criminal Sentencing Reform Act of 1989 (hereinafter the 1989
Act), whichwasin effect at thetime of hi ssentenci ng, thetrial court lacked jurisdiction to sentence
him under the 1982 Act. We agree.

Habeas corpusrelief is available only when it appears upon the face of the judgment or the
record of the proceedings upon which the judgment is rendered that a court lacked jurisdiction or
authority to sentence a petitioner or that the sentence has expired. See Archer v. State, 851 S.W.2d
157, 164 (Tenn. 1993). Our Supreme Court has recognized that a sentence imposed in direct
contravention of astatuteisvoid andillegal and thus subject to habeas corpusrelief. See Stephenson
v.Carlton,  SW.3d_, _, (Tenn. 2000).

When the petitioner was sentenced, the Criminal Sentencing Refarm Act of 1989 was in
effect. See Tenn. Code Ann. §40-35-117. Pursuant to that Act, “[u]nless prohibited by the United
States or Tennessee constitution, any person sentenced on or after November 1, 1989, for an offense
committed between July 1, 1982 and November 1, 1989, shall be sentenced under the provisions of
this[Act].” 1d. 840-35-117(b). Our Supreme Court has maintained that sentencingisjuridictional,
and therefore it must be executed in compliance with the 1989 Act. McConnell v. State 12 SW.3d
795, 798 (Tenn. 2000). Becausethe petitioner was sentenced after November 1,1989 for an offense
which occurred prior to that date, the staute mandated that he be sentenced pursuant to the 1989
Act? Seeid.; Tenn. Code Ann. § 40-35-117(b).

In McConnell, our Supreme Court considered a similar issue to the one here. There, the
petitioner pled guilty as a Range | offender pursuant to a plea agreement to one count of second
degree murder and six counts of robbery by use of adeadly weapon. McConnell, 12 SW.3d at 796.
Although the offenses occurred in January 1989, thepetitioner did not plead guilty until November
20, 1990; thus, the 1989 Act controlled his sentencing. Id. In exchangefor his pleas, he received

! Although the judgment appears to indicate that the petitioner pled guilty under the 1982 Act, we note that he
received a 35% release eligibility date, which was not an option under the 1982 Act. Therelease eligibility percentage
for a Range |l offender under the 1982 Act was 40%, while the release eligibility percentage for a Range Il offender
under the 1989 Act is 35%. See Tenn. Code Ann. 88 40-35-501(d) (amended 1989), 40-35-501(d).

2 We notethat dueto the ex post facto provisionsof the Tennessee and United States congitutions, a petitioner
sentenced after November 1, 1989 for an offense committed between July 1, 1982 and November 1, 1989 may not
receive agreater punishment than he or shewould hav ereceived under the 1982 Act. See Tenn. Code Ann. § 40-35-117
sentencing commission comments; State v. Pearson, 858 S.W.2d 879, 880 (T enn. 1993). Thus, “atrial court imposing
a sentence after the effective date of the 1989 statute for a crime committed before that date must calculate the
appropriate sentence under both the 1982 sentencing statute and the 1989 Criminal Sentencing Reform Act, and then
impose the lesser sentence of the two.” Pearson, 858 S.W.2d at 880. In thisparticular case, however, the sentencewas
an agreed sentence. W e see no reason for ex po st facto considerationsto come into play with an agreed sentence, so long
as the agreed sentence imposed is not in excess of the maximum potential sentence under the 1982 Act. The maximum
potential sentence under the 1982 Act for second degree murder was life imprisonment, or sixty years, with arelease
eligibility of 40%. See Tenn. Code Ann. 8§ 39-2-212 (repealed 1989), 40-35-109(d)(1) (repealed 1989), 40-35-501(d)
(amended 1989). Because the agreed sentence wasnot in excess of this maximum, there was no lawful reason for the
trial court to sentence the petitioner under the 1982 Act.
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athirty-five year sentence for second degree murder, five concurrent ten year sentences for five of
the robbery by use of a deadly wegpon counts, and a thirty-five year sentence for the sixth robbery
by use of a deadly weapon count, to be served consecutive to the murder convidion. Id. These
sentence cal culations, which resulted in an effective sentence of seventy years, were based on the
1982 Act rather than the 1989 Act. 1d. Under the 1989 Act, the sentence range for a Range |

offender for second degree murder, aClass A felony, isfifteen to twenty-fiveyears, and the sentence
range for a Range | offender for robbery by use of a deadly weapon, a Class B felony, is eight to
twelveyears. Seeid.; Tenn. Code Ann. § 40-35-(a)(1)-(2). Thus, the Supreme Court held that under
the 1989 Act, thetrial court was without jurisdiction to enter thirty-five year sentences for aRange
| offender on convictions of second degree murder and robbery by use of a deadly weapon and that
the sentences imposed on the petitioner were illegal. McConnell, 12 SW.3d at 796, 800.

Accordingly, it reversed the judgments of the trial court which imposed thoseillegal sentences. 1d.
at 800.

Interestingly, the Supreme Courtin M cConnell cited with approval itsprior decisionin Hicks
v. State, 945 SW.2d 706 (Tenn. 1997), a case which we find difficult to reconcile with McConnell.
See id. at 797-800. In Hicks, the Supreme Court approved the process of using offender
classification and release eligibility as plea bargaining tools. Hicks, 945 SW.2d at 709. Thus, in
exchange for areduced charge, a petitioner could plead guilty as a Range || offender and receive a
Range |l sentence, even though hisor her criminal history would not justify aRangell sentence. See
id. at 707. Similarly, a petitioner could plead guilty as a Range Il offender but receive therelease
eligibility of aRange | offender. Seeid. at 708-09. The Supreme Court held that "a knowing and
voluntary guilty pleawaives any irregularity asto offender classification or release dligibility.” 1d.
at 709.

After citing Hicks with approval, the Supreme Court in McConnell maintained that
its decision today in no way alters the ability of the State and petitioners to use
offender classification and release eligibility assubjects of pleabargain negotiations.
These elements of plea bargaining have been and still are properly characterized as
non-jurisdictiond. However, we do maintain the distinction between the subjects of
plea bargaining and the length of a sentence.

McConnell, 12 SW.3d at 798. The court asserted that the "1989 Act establishes the outer limits
withinwhich the State and apetitioner arefreeto negotiae, and the courtsare bound to respect those
limits." 1d. at 799.

Accepting thislast statement astrue, then the petitioner's sentence in M cConnell for second
degree murder was within the outer limits of the 1989 Act, and it would have been a permissible
result under Hicks. Although histhirty-fiveyear sentencewas not permissible under Rangel, which
has a sentence range of fifteen to twenty-five years, the same result could have been reached had the
petitioner pled guilty as a Range Il offender, which has a sentence range of twenty-fiveto forty



years? See Tenn. Code Ann. § 40-35-112(a)(1), (b)(1). Thus, it appears the diginction isthat the
parties couched their agreement in the sentence range terms of the 1982 Act, which resulted in an
illegal sentence. Indeed, the Supreme Court inMcConnell stated in afootnote, "The 1989 Act was
clearly applicablewhen appellant pleaded guilty pursuant to the pleabargai n agreement in November
1990. It is unclear then why the State did not structure the plea agreement to comply with the
sentencing guidelines of the 1989 Act when this agument impliedly concedes that it could have
doneso." McConnell, 12 S.W.3d at 800 n. 8 (citation omitted). Therefore, becausethe parties stated
in the plea agreement that the petitioner was pleading guilty as a Range | offender, he could not
receive a sentence in excess of the Range | sentence maximum under the 1989 Act. See William
Boyd v. State, No. E1999-02179-CCA-R3-PC, 2000 WL 1661526, at *4 (Tenn. Crim. App.,
Knoxville, Nov. 6, 2000) (commenting, "[I]tisimmaterial if theresulting sentence is supportable
as an offender-classification/rel ease-eligibility funcion when the parties expressed their agreement
inextra-jurisdictional terms. Under thisview, McConnell's sentence wasflawed becausethe parties
couched the computation as an illegal function of the 1982 Act . .. .").

L ooking now at the caseat hand, the Petitioner's sentence woul d have been permissible under
the 1989 Act and Hicks had he pled guilty as a Range 11 offender, which has a sentence range of
forty to sixty years, withaRangell release éligibility, whichis 35%. SeeHicks, 945 S.W.2d at 709;
Tenn. Code Ann. 88 40-35-112(c)(1), 40-35-501(d). However, because he couched his agreement
intermsof the 1982 Act and pled guilty asaRange Il offender, the maximum sentence he could have
lawfully received was forty years, the maximum sentence for a Range Il offender for a Class A
felony under the 1989 Act. SeeMcConnell, 12 SW.3d at 800; Tenn. Code Ann. § 40-35-112(b)(1).
Thus, following the Supreme Court's dictate in McConnell, we hold that the Petitioner'ssentenceis
an illegal sentence because the trial court lacked jurisdiction under the 1989 Act to sentence the
Petitioner as a Range Il offender to sixty years. Our resolution of thisissue leavesthe Petitioner's
case pending in the Criminal Court of Davidson County, where further proceedings are warranted.
Accordingly, wereversethejudgment of thetrial courtand remand thiscaseto the Davidson County
Criminal Court for further proceedings.

JOHN EVERETT WILLIAMS, JUDGE

3 The petitioner's thirty-five year sentence for robbery by use of a deadly weapon could not be reached by
applying the 1989 Act. The maximum sentence for a Class B felony under the 1989 Act isthirty years. See Tenn. Code
Ann. 88 40-35-111(b)(2), 40-35-112(c)(2). T hus, this sentence was clearly outside the outer limits of the 1989 Act.
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