IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE
January 23, 2001 Session

STATE OF TENNESSEE v. WILLIAM MAKRANSKY

Appeal from the Criminal Court for Bradley County
No.98-479 Carroll L. Ross, Judge

No. E2000-00048-CCA-R3-CD
June 28, 2001

The defendant, William Makransky, appeals his convictions for aggravated sexual battery, sexual
battery, and two counts of contributing to the delinquency of aminor. He contendsthat he received
the ineffective assistance of counsel at trial and that thetrial court applied the incorrect standard for
the prejudice prong in denying him relief onthisissue in hismotion for anew trial. Although we
determine that the trial court did apply the incorrect standard for prejudice, our de novo review
revealsthat the defendant’ strial attorney was not indfective. Because of an error in the judgments
the sentences for contributing to the delinquency of aminor aremodified.

Tenn. R. App. P. 3 Appeal as of Right; Judgments of the Criminal Court Affirmed in Part
and Modified in Part

JosePH M. TiPTON, J., delivered the opinion of the court, in which GARY R. WADE, P.J., and JAMES
CurwooD WITT, JR., J., joined.

JamesF. Logan, Jr., Cleve and, Tennessee, for the gppdlant, William M akransky.

Paul G. Summers, Attorney General and Reporter; R. Stephen Jobe, Assigant Attorney General;
Mark A. Fulks, Assistart Attorney General; Jerry N. Estes, District Attorney General; and Joseph
V. Hoffer, Assistant District Attorney General, for the appelleg State of Tennessee.

OPINION

Thedefendant, William Makransky, appeal s his convictions by ajury in the Bradley County
Criminal Court for aggravated sexual battery, aClass B felony; sexual battery, aClass E felony; and
two counts of contributing to the delinquency of a child, a Class A misdemeanor. The trial court
sentenced him to ten yeas as a violent offender for the aggravated sexud battery, two years as a
standard offender for the sexual battery, and eleven months, twenty-nine days asastandard offender
for both countsof contributing to thedelinquency of achild. The court ordered the sentencesfor the
misdemeanor convictions and the aggravated sexual battery conviction to be served concurrently
with each other but consecutively to the sexual battery sentence. The defendant contendsthat the



trial court applied theincorrect standard in denying hisineffective assistance of counsel claim at the
hearing on his motion for a new trial and that he received the ineffective assistance of counsel at
trial. We affirm the convictions but modify the judgmentsof conviction for the two misdemeanors
to conform with the transcript of the evidence, which reflects that the sentences are to be served
concurrently with the aggravated sexual battery sentence. The judgments incorrectly reflect
consecutiv e sentencing.

This case arises out of two events proven by the state: (1) an April 11 or 12, 1998 birthday
party at which the defendant provided beer and drugs to his two underage foster children and
following which he touched the vagina of the victim, his twelve-year-old neighbor, and (2) aMay
10 or 11, 1998 incident during which the defendant touched the then thirteen-year-old victim’'s
vagina in the swimming pool. At trial, two of the defendant’s teenage foster children, Eric
Pryzbyliski and Shannon Randol ph, testified that on April 11 or 12, 1998, the defendant gave them
beer and suggested that they drug the victim and then perform sexual acts with her.

The victim testified that on April 11 or 12, 1998, when she was twelve years old, the
defendant asked her to babysit the younge foster children. She said that later that evening, the
defendant gave her two hundred dollarsand said shewaspretty. She said that hetold Butch L enahan
and Shannon Randol ph to go downstairs and then he pulled her feet onto hislap. She stated that he
began rubbing her | eg on her thigh and then he rubbed her vaginainside her shorts. She said that she
told the defendant to stop and that he began sucking her toes, which she alsotold him to stop. She
said that Mr. Lenahan returned, the defendant and Mr. Lenahan began fighting, and sheran home.
She said that on May 10 or 11, following her thirteenth birthday on May 3, 1998, she was in the
defendant’ s pool when the defendant pulled her onto his lap and rubbed her vagina outside of her
clothing. Shesaid that John Russell, who was also in the pool, was not |ooking when the defendant
didthis. Shesaid that she did not tell her mother or the defendant’ s wife about these incidents until
the following September because she was afraid of the defendant.

Butch Lenahan, a boarder in the defendant’ s home, testified as follows. On the evening of
April 11,1998, the defendant, who was sitting on acouch with thevictim, ordered him and Shannon
Randolph to turn out the lights and to go downstairs. Not feeling right about the situation, he went
back upstairs and overheard the defendant telling the victim how beautiful she was, that others did
not appreciate her, and that he had already gven her one hundred dollars and wondered how much
more she wanted. He went to the bathroom and then returned and asked to speak to the defendant
privately. Although Mr. Lenahan saw no sexual touching, the defendant was rubbing the victim’s
legs, which were on hislap. After refusing to speak with him several times, the defendant got up
and began to fight with him. He subsequently left and called the police from a pay telephone.

The defendant’ s mother, Elizabeth Makransky, and her friend, Cecilia Sanders, testified for
the defendant that they had visited himfrom May 3-15, 1998, to carefor him because hewasill and
that the Makranskys' swimming pool was closed during their visit. Eighteen-year-old John Russell
testified that the defendant’ s pool opened around Memorial Day at the end of May 1998. Following
the trial and his subsequent convictions, the defendant hired new counsel to represent him at
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sentencing, at the hearing on his motion for a new trial, and on appeal. He challenges the
effecti veness of histrial atorney.

At thehearing onthemotion for anew trial, the defendant testified that hisfirst meetingwith
his trial attorney occurred after he had already consulted another attorney about his case but was
dissatisfied with him because the attorney did not contact him within a coupleof days. Hesaid that
he decided to hire histrial attorney to represent him because the trial attorney told him that he was
going to talk with Detective Alvarez about the status of the defendant’ s case in order to determine
if he really needed an attorney. He said that he told his attorney that he had never had a sexual
relationship with the victim.

The defendant testified that he told hisattorney about his health condition from 1994 to that
time. He said that in 1994, he had weighed five hundred pounds but that at the time of trial, he
weighed around four hundred pounds. He said that he showed his attorney copies of his medical
records from Dr. Newton, relating to the time period of the 1998 events. Hesaid that he told his
attorney that he had been in the hospital and received treatment in February 1998 but that the local
hospital could not diagnose his problem. He said that he told his attomey that he had called his
former doctor in New Y ork, who referred him to Mount Sinai Hospital in New Y ork for further
testing. Hesaid that he gave hisattorney medical recordsrevealing that hewasincapacitated on May
14, 1998, and medical records from hisvisit to a urologist on May 18th, showing that he was
incapacitated two weeks earlier. He said that he also told his attorney that he went to Cleveland
Community Hospital on June 4, 1998, for a pain evaluation. He said that he did not know that his
medical records had been subpoenaed, nor did he know why his attorney did not present his
prostatitis and other health conditions to the jury. He said that he had a reoccurring prostate
inflamation and back problemsand that hewasin constant pain. Hestated that with these prablems,
he had no desire to have sex.

The defendant testified that hisattorney never asked him if hehad gone anywhere during the
timethat hismother was caring for him while hewas sick. He said that he accompanied his mother
to hisattorney’s office and that his attorney did not ask her if she had left hishouse during her stay.
He said that he contacted John Russell and brought him to the attorney’ s office on the day of trial.
Hesaid that hisattorney said that hefelt confident about the caseand that anyone could see what his
wife and the others were trying to do. He said that his attorney made him feel confident about the
case.

The defendant testified that three or four days before trial, he talked to his attorney about
whether he would take the stand. He said that he did not testify at the trial because his attorney
advised him not to, saying that it would open a*can of worms.” He agreed that the expression “to
open acan of worms’ meant that somethingbad would happen. He said that his attorney gave four
reasons why he should not testify. He said that the first reason related to a photograph devel oped
by the defendant’ swife after they had separated. He stated that the photograph showed him standing
near seventeen-year-old John Russell, who was asleep on acouch. He said that in the photograph,
he was holding a wooden penis to his groin area with the other end near Mr. Russell’s mouth. He
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agreed that people might disapprove of the photograph of him and Mr. Russell. He sad that his
attorney talked to him about the statement he gaveto Detective Alvarez, inwhich the detective asked
him if he had ever done anything sexually ingppropriate with a child.

The defendant testified that his attorney al so advised him not to testify because the attorney
was afraid that he would be asked about the allegationsof intercoursewith the victim. He thought
that his attorney had learned of these allegations because they were initially included in the
indictment. He said that he did not think that these all egations would have presented a problem if
he had been able to tell his side of the story. Hesaid the third reason that his attorney advised him
not to testify was because he had taken a weapon to aneighbor’ s house to show it to the neighbor.
He said the only explanation that the attorney gaveregarding this reason was that he did not want
to open acan of worms. He said the fourth reason was because of aletter he had written to hiswife.
The state presented the |etter to the trial court, and it was included as an exhibit on appeal. Inthe
letter, the defendant refersto his drug and al cohol use and states that he has a* compulsion or needs
that aren’t getting met, in some sick way.” He said that heand his attorney quickly dismissed this
reason because he had written the letter after the time that the offenses were alleged to have
occurred. He said that his attorney felt confident with the other evidence he had to present and
thought that the jury would learn “everything” if the defendant testified. He said that after hearing
the witnesses at trial, he told his attorney that he wanted to testify but that his attorney became
annoyed with him and said that it would open a can of worms.

The defendant testified that his attorney never went over his Department of Children’s
Services (DCS) file with him. He said that he did not authorize the state to get his DCSfile. He
stated that the DCSworker who testified asarebuttal witnessfor thestate had been in the courtroom
for theentiretrial. He agreed that he went to the seminar in Dayton, Tennessee, that was the subject
of the DCSworker’s testimony.

Elizabeth Makransky, the defendant’s mother, testified as follows. She and her friend,
CeciliaSanders, testified at the defendant’ strial. She met with the defendant’ strial attorney twice,
once two days before trial and once on the morning of trial. The defendant and Ms. Sanders were
also present at the first meeting, which lasted about one-half hour. The attorney spent part of the
time chatting with Ms. Sanders about her background, leaving only twenty minutes to discuss the
case. Theattorney mainly discussed with her thefact that the defendant’ s pool was closed when she
visited the defendant from May 3 to 15, 1998. The attorney told her to make eye contact only with
him and to keep her answers brief, to “yes’ or “no.” At the time of the alleged offenses, the
defendant was receiving treatment for continuing prostate and back problems, which caused him
pain. The attorney never discussed the defendant’s health with her, and when the defendant
mentioned his health and asked if the attorney should have the defendant’s medical records, the
attorney said it was not important. When she asked the attorney questions, he became annoyed and
rolled his eyes. The attorney was very oonfident about the case. He never mentioned DCS
documents or a certification process to her.



Mrs. Makransky testified that she also met with the attorney thirty minutes before the trial
began and that the defendant, Ms. Sanders, John Russell, and Ricky Lloyd were present. She said
they did not discuss her testimony at that meeting. She had never been in a courtroom before the
defendant’ strial, the attorney did not explain cross-examination to her, and she did not know that
she would be questioned by the state. She admitted that she had watched courtroom scenes on
television and in movies but that she did not realize it was non-fiction when the witnesses were
cross-examined. Shewasdiscredited during her trial testimony regardingwhether the defendant had
left the house during her May 1998 visit, although she had testified that the defendant could get up
and down. Shedid not knowif the defendantleft the house during her visit. Attrial, thedefendant’s
attorney did not ask if she had ever left the house during her visit, and she had left at timesto go
grocery shopping.

Mike Caputo, an attorney, testified as follows: Heislicensed in Tennessee and spent four
yearsin the Judge Advocate General Corps, prosecuting and defending cases. He wasan Assistant
District Attorney for tenyears, two of which he spent in Bradley County, prosecuting over sixtychild
sex abuse cases. He had been in private practice since 1988 and was familiar with the standard of
practice and range of competence of attorneysin Bradley County. He had reviewed the transcript
of the defendant’s trial but had not discussed the case with the defendant or his present attorney.
Based upon his experience and background, he formed some opinions regarding the trial attorney’s
performance. He acknowledged that the merefact that the client is convicted does not mean that the
attorney was ineffective.

Mr. Caputotestified that in addition to the attorney’ sduty to investigate the case, hebelieved
that it was important to develop a theory to use in the opening statement, during the cross-
examination of witnesses, and again in closing argument. In defending sex abuse cases, it is
important to find some motivation for the complainant to be making the allegations against the
defendant. Here, the defense needed toform atheory regardingthe young men who testified against
the defendant, aswell asthevictim. Hedidnot believethat the defendant’ strial attorney devel oped
atheory or alternate theories of defense. For the April 1998 incident, the trial attorney seemed to
be asking the jury not to believe the victim, Butch Lenahan, or Shannon Randol ph without giving
any reasons. For the second incident, thetrial attorney relied upon the fact that the pool was closed.
Mr. Caputo thought that the trial attorney could have developed a theme regarding the victim’s
relationship with Shannon Randol ph and the possibility that the defendant, being a foster parent,
would want to end that relationship.

Mr. Caputo testified that the defendant’s medical records were significant because they
showed that the defendant wasphysically incapacitated. The trial attorney would not have had to
show that the defendant was incapacitated on the days in question. By showing that the defendant
had prostate problems over a long period of time, the attomey would have allowed the jury to
consider lack of desire and the fact that the young witnesses would not have recognized the
consequencesof prostate problems. Thiswould have provided amedical reason for thejuryto have
reasonable doubt. The trial attorney should have called Dr. Robert Sendele to show that the
defendant could not walk over one hundred feet in May 1998. On cross-examination, Mr. Caputo
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agreed that sexual battery could be committed with the hands and that the ability to do that had
nothing to do with the condition of the perpetrator’s prostate gland. He recalled the testimony that
the defendant ripped out a counter and testimony at the sentencing hearing that the defendant lifted
alawnmower.

Mr. Caputo testified that evidence of air temperaturesrelativeto use of the defendant’ s pool
would have been important. From his experience with his own pool, he noted that it was too cold
tousean unheated pool during May. Evidence from the Nationa Weather Servicethat during May
1to 15, 1998, the temperature rose to a high of sixty-four degrees on only three or four days would
have been relevant and important to the defense. He agreed that this evidence would have shown
that the events regarding the pool incident did not happen. He could think of no reason why a
competent attorney would not investigate the temperatures.

Mr. Caputo testified that it was good trial strategy for the trial attorney to discuss with the
defendant whether he would testify. He agreed that the photograph of the defendant and John
Russell would have been very inflammatory to a Bradley County jury. He admitted that an attorney
would not want to open the door to the admission of the rape allegationsthat had been no-billed by
thegrand jury, but he strongly doubted that the state could go into those. He agreed that it was good
trial strategy to keep the jury from learning of aletter in which one’s client admitted to being sick
and using drugs. He also acknowledged that it was sound trial strategy to prevent the jury from
hearing about one’s client taking a weapon to someone’' s house, placing the weapon to a person’s
head, repeatedly pulling the trigger, and threatening to kill people.

Mr. Caputo testified that the trial attorney failed to rehabilitate Mrs. Makransky and Ms.
Sanders when the state attempted to introduce a certificate showing that the defendant had
participated in aseminar in Dayton, Tennessee. Mr. Caputo acknowledged that the state had aright
to hold thisevidence back inrebuttal. Eventhough thetrial attorney was surprised by this evidence,
he could have rehabilitated the witnesses by asking them if they had ever |eft the defendant’ shouse
during their visit. Hisfailure to rehabilitate these witnesses was ineffective representation in this
case.

Mr. Caputo testified that before the trial attorney cross-examined Cynthia Ramsey, the
victim's mother, the only testimony regarding the May 1998 incident in the pool was that of the
victim. Thetria attorney essentially corroborated the victim’ stestimony by askingMs. Ramsey if
the victim had told her about the pool incident. Thus, the trial attorney helped prove part of the
state’'s case. Mr. Caputo admitted that it was good trial strategy for the attorney to ask the young
peopleif the pool was opened in May 1998, knowing that he had a witness who waould testify that
it was closed. Althoughthiswas basically agood trial straegy, Ms. Ramsey had testified without
sayingthat thevictim had told her about the May 1998 event. Thetria attorney’ scross-examination
allowed Ms. Ramsey to corroborate the victim’ s testimorny on the May event.

Mr. Caputo testified that in the closing argument, the trial attorney failed “to gve the jury
anythingto hang their hat on.” Although he argued that the witnessesweretrying “to jam[b] up” the
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defendant, the trial attorney did not point out that the victim did not call for help during the alleged
sexual battery in April 1998 although she knew people were downstairs. Thetrial attorney did not
argue about the motivations of the young people to accuse the defendant and gave no reason for the
jury to disbelieve the victim, except for hisargument that the pool was closed at the time of the May
1998 incident.

The defendant’ s trial attorney testified that he had practiced law since April 1987. He said
that the defendant consulted himinthefall of 1998 about speaking withDetective Alvarez regarding
sexual allegations against the defendant. Hesaid that the defendant told him that the case wasin the
beginning stages and that he wanted some information about the case. He said that when he spoke
to Detective Alvarez, he learned that the defendant had given astatement and wasasked to submit
to apolygraph test. He said that Detective Alvarez told him that when the defendant did not come
for the polygraph test, the detective took the case to the grand jury. The attorney said that he
represented the defendant on an order of protection beforethe grand jury indicted the defendant in
the present case. He saidthat at that time, he cross-examined the defendant’ swife, who was seeking
the order of protection and alimony, and that shetestified that the defendant had mol ested some of
hisfoster children. He said that the defendant had told him only about the all egations regardingthe
victim that occurred at a barbeque, which involved beer.

The attorney testified that he got a copy of the state’ s entirefile. He said that the records of
the DHS investigation of the allegations were in the state’s file. He said that he reviewed the
portions of the defendant’s DHS and DCS filesthat were in the state’' s file but did not review the
original DHS or DCSfiles. He said that he hired a private investigator to interview witnesses. He
said that Butch Lenahan refused to speak with the investigator. He did not recall being unable to
locate any witnesses requested by the defendant. He said that the defendant gave him the names of
witnesses whom the defendant claimed knew everything about the case but that when the witnesses
wereinterviewed, they would have no factual knowledge of theevents. He said that the defendant
believed that the grandmother of one of his foster children would be a helpful witness but that the
interview of the grandmother revealed that she believed the defendant had molested her grandson.

The attorney testified that the defendant asked him to investigatehis medical condition. He
said he subpoenaed Dr. Newton’ srecords, but they contained nothingthat had any bearing upon the
defendant’ s case. He said he also subpoenaed the records of aurologist in Chattanooga. He stated
that both Dr. Newton and the urologig had examined the defendant only one or two times, but the
defendant had led him to believe that these doctors had seen him numerous times, dagnosed his
condition, and ordered that he be on bed rest. He said that although the records revealed that the
defendant had an inflamation of the urinarytract, they did not give any detailsthat he bdieved could
beused at trial. He said nothing in the defendant’ s medical records suggested that he wasconfined
to bed. Hesaid he believed he showed the severity of the defendant’ smedical conditionthrough the
testimony of the defendant’s mother and her friend. On cross-examination, he acknowledged that
hedid not look at all of the defendant’ s medical recordsthat he had subpoenaed but said that he had
reviewed Dr. Newton's and the urologist’s office notes. He agreed that no reason existed not to
introduce the medical records.



The attorney testified that thedefendant told him that his mother and another woman could
testify about the defendant’ s inability to get out of bed or to play with the children. He said that a
week beforetrial, hetalked for one and one-half hourswith the defendant, hismother, and her friend
about the mother’ sand friend’ stestimony. Hesaid that he believed that the defendant’ smother and
her friend would testify that they cameto care for the defendant because he was serioudly ill, that he
could not get out of bed or play with the children, that the defendant’ s wife was also sick, and that
the pool was closed during their visit. He said that he tried to gather facts and to tell them about
where he was going with the case and what he wanted to do. He said he thought he had answered
all of the questions asked by the defendant’ s mother and that he had explained the separate i ncidents
involving the beer party and the pool. He sad that he could not think of much about which the state
would cross-examine the defendant’ s mother and that he was mainly concerned with confirming the
dates of her visit.

Theattorney testified that beforetrial, the defendant asked alot of questions because hewas
nervous about the charges. He saidthat hetried to explain to the defendant the status of the caseand
what he was trying to do. He said the defendant harbored a lot of animosity toward his wife and
adways wanted to discuss his wife's actions. He said that he tried to return the focus of their
discussions to the victim and that he tol d the def endant that they could use hiswife indirectly. He
said that he did not want the defendant to testify in part because he feared that the defendant would
not be truthful during cross-examination but that he was mainly concerned about the defendant
opening the door to evidence on the rape allegations. He said he was concerned about the
introduction of the photograph depicting the defendant holding a gourd shaped like apenis near the
mouth of aboy. He said that the photograph was the subject of oneof the charged offenses, which
was severed and later dismissed. He said that he did not know if a letter of apology that the
defendant had written to hiswife could be admitted if the defendant testified. He said that he was
concerned that the state would attempt to retry the entire case through its cross-examination of the
defendant. He said that after discussing with the defendant thereasonsfor not testi fying, he believed
that the defendant understood. He said that following this discussion, the defendant agreed not to
testify and said, “Whatever you think.”

The attorney testified that before trial, he filed aRule 412, Tenn. R. Evid., motion relating
to the allegations that the defendant had raped the victim in order to prevent being precluded from
using those allegations at trial. He said that at that time, he was not sure how he was going to use
the allegations. He said that he decided not to proceed withthe motion beforetrial because hedid
not believe that he needed to usethose allegations. He said that he would not havetried to show that
the defendant was guilty of these allegations. He stated that he knew Shannon Randolph was the
victim’'s boyfriend and that Mr. Randolph and the victim had admitted to a DHS worker that they
had engaged insexual intercourse. He said that he did not introduce evidence of thar relationship
becausehethought that it would probably result inthe admission of other evidencethat hewastrying
to keep from the jury. He said that he did not believe it likely that the sexual relationship between
the victim and Mr. Randolph could be admitted under Rule 412.



Regarding histrial strategy, the attomey testified that he did not think that he coud do much
withregard to the beer party, except admit that it occurred and that the defendant and the otherswere
intoxicated. He said that he attempted to emphasize the length of time between the party and the
victim making a statement alleging that the defendant had molested her and to keep the allegations
of rapefrom thejury. Hesaid that heintended to raise reasonabl e doubt by showing that thepolice
and a DHS worker investigated the April 1998 incident and did not charge the defendant with
anything. Hesaid that hetried to show that the state’ switnesseswereplotting againd the defendant.
He said that he planned to show that the victim did not make her allegations against the defendant
until she had conversations with the defendant’s wife and that the defendant and his wife were
separated. He said that he did not think that Ms. Ramsey or the children knew that the pool was not
open at the time of the aleged May incident. He said that he tried to get Ms. Ramsey and the
children to say that the pool was opened, to present competent proof that the pool was closed, and
then to argue about thisin his closing argument in order to build reasonable doubt.

The attorney agreed that evidence that the temperature on May 3, 1998, was forty-five to
sixty-three degrees would be compelling evidence that people were not swimming on that day. He
said that when the defendant suggested that he check the newspaper records regarding the
temperature on the days in question, he declined because it was close to trial, and he believed that
the proof from the defendant’ smother, her friend, and Mr. Russell would be sufficient. Headmitted
that the temperature evidence could have been critical or decisivein the defendant’ s case.

The attorney testified that he was shocked when the state introduced in rebuttd acertificate
of the defendant’ s participation in a conference on foster care and adoption in Dayton, Tennessee,
on May 6, 1998. He said that he did not recall the state trying to introduce the certificate duringthe
testimony of the defendant’ smother. Hesaid that if helooked at the certifi cateduring her testimony,
hedid not realizethat it proved that the defendant had been anywhere. He said that hedid not realize
its significance until the state introduced it on rebuttal and that, therefore, he did not attempt to
rehabilitate the defendant’ s mother or her friend. On cross-examination, he agreed that failingto
take the time to understand the certificate when the state sought to introduce it through Mrs.
Makransky was significart.

Thetria court found that although trial counsel might have donesomethingsdifferently, the
defendant did not receive theineffective assistance of counsel based upon the prejudice prongof the
two-part standard. The court clarified that it was not making a finding one way or the other
regarding the deficiency prong and denied the defendant’s motion for a new trial.

I. STANDARD FOR THE INEFFECTIVE ASSISTANCE OF COUNSEL

The defendant contends that the trial court applied the incorrect standardin ruling upon his
ineffective assistance of counsel claim at the hearing on the motion for anew trial. He argues that
thetrial court required him to show that there would have been adifferent result if histrial attorney
had not been ineffedive. He maintains that, instead, he had to prove only the existence of a
reasonable probability that the effect of histrial counsel’ s deficient performance was sufficient to
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undermine confidence in the outcome of thetrid. The state argues that the trial court applied the
correct standard regarding prejudice to the defendant.

I neffectiveassistance of counsel claimscan bera sed on direct appeal, and we applythe same
standard used for such claimsin post-conviction proceedings. See Statev. Burns, 6 SW.3d 453, 461
n.5 (Tenn. 1999). When a claim of ineffective assistance of counsel is made under the Sixth
Amendment, the burden is upon the complaining party to show (1) that counsel’ s performance was
deficient and (2) that the deficiency was prejudicial in terms of rendering a reasonable probability
that the result of the trial was unreliable or the proceedings fundamentally unfair. Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984); see L ockhart v. Fretwell, 506 U.S.
364, 368-72, 113 S. Ct. 838, 842-44 (1993). The Strickland standard has been applied to the right
to counsel under Article I, Section 9 of the Tennessee Constitution. State v. Melson, 772 SW.2d
417, 419 n.2 (Tenn. 1989).

InBaxter v. Rose, 523 S\W.2d 930, 936 (Tenn. 1975), our supreme court ruled that attorneys
should be held to the general standard of whether the services rendered were within the range of
competence demanded of attorneysin criminal cases. The court stated that the range of competence
wasto be measured by thedutiesand criteriaset forthin Beasley v. United States, 491 F.2d 687, 696
(6th Cir. 1974), and United Statesv. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir. 1973). Also, in
reviewing counsel’ s condud, a“fair assessment of attorney performancerequires that every effort
bemadeto eliminatethe distorting effectsof hindsight, to reconstruct the circumstancesof counsel’s
challenged conduct, and to eval uate the conduct from counsel’ s perspectiveat thetime.” Strickland,
466 U.S. at 689, 104 S. Ct. at 2065; see Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982).

The approach to theissue of the ineffective assistanceof counsel does nat have to start with
an analysis of an attorney’s conduct. If prejudice is not shown, we need not seek to determine the
validity of the allegations about deficient performance. Strickland, 466 U.S. at 697, 104 S. Ct. at
2069. In order to establish prejudice, the defendant must show that a reasonable probability exists
that “* but for counsel’ sunprofessional errors, theresult of the proceedingwoul d have been different.
A reasonable probability is a probability sufficient to undermine confidence in the outcome.””
Burns, 6 S.W.3d at 463 (quoting Strickland, 466 U.S. at 694, 104 S. Ct. at 2068) (citations omitted).

The defendant has the burden of proving by clear and convincing evidence the fectual
alegations that would entitle him to relief. See Burns, 6 SW.3d at 461 n.5; see also Tenn. Code
Ann. § 40-30-210(f). On apped,

atrial court’ sfindings of fact underlying aclaim of ineffective assistance of counsel
arereviewed . . . under ade novo standard, accompanied with a presumption that
those findings are correct unless the preponderance of the evidence is otherwise.
However, atrial court’ sconclusions of law—such aswhether counsel’ s performance
was deficient or whether that deficiency was prejudicial—arereviewed under apurely
de novo standard, with no presumption of correctness given to the trial court’s
conclusions.
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Fieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001) (citations omitted) (emphasisin origind); seeaso
Burns, 6 SW.3d at 461 (holding that appellate review of the trial court’ s conclusion regarding the
effectivenessof counsel isde novo because it involves a mixed question of law and fact).

In the present case, thetrial court initially gave thecorrect standard for the prejudi ce prong,
stating that the defendant had to prove that he was prejudiced by any deficiency by showing a
reasonableprobability that theresults of thetrial were urreliable or that the trial wasfundamentally
unfair. However, the court continued its analysis by stating: “And the Court cannot say, number
one, that the trial would have been different if, in fact, counsel had, for instance, shown that the
average temperature that day or thelow was46 degrees or something of that nature.” After the court
had denied the motion for anew trial based upon the prejud ce prong, defense counsel attempted to
clarify theruling:

[DefenseCounsel]: . ... Asl understand the Court’ sruling — I want to make certain
—the Court is not making afinding with reference to the first test, but is— thefirst
tier. Asl pointed out to the Court, the two-tiered test that your Honor’ s pointing to,
but is making a finding that your Honor cannat say that there would have been a
different result under the second tier, and thus cannot say that therewas ineffective
assistance of counsel.

TheCourt: That’scorrect. I’'m not making afindingoneway or the other onthefirst
tier.

[Defense Counsel]: That’s what | understood.

The defendant filed anotice of appeal to thiscourt, but thetrial court had yet to enter awritten order
denyingthe motion for anew trial. Thiscourt stayed the appeal until thetrial court entered an order
on the new trial motion. Inthat order, thetrial court overruled the defendant’ s motion, stating that
it did “not make a finding one way or the other on the first tier of the ineffective assistance of
counsel claim; however, the Court cannot say that therewould have been adifferent result under the
second tier, and thus cannot say that there was ineffective assistance of counsel.”

Thestate arguesthat thetrial court’scomment that the temperature evidence would not have
altered the results at trial does not reasonably indicate that the court applied thewrong standardin
light of the court’ srelaing the correa standard prior tothis comment and itsrecord of applying the
correct standard for theprejudice prongin other cases. See, e.9., Jackie William Crowev. State, No.
E1998-00016-CCA-R3-PC, McMinn County (Tenn. Crim. App. June 20, 2000), app. denied (Tenn.
Jan. 8, 2001); Greg L. Banev. State, No. 03C01-9806-CR-00201, Polk County (Tenn. Crim. App.
May 11, 1999), app. denied (Tenn. Oct. 11, 1999); Larry Kelley v. Stae, No. 03C01-9802-CC-
00049, Bradley County (Tenn. Crim. App. Nov. 3, 1998), app. denied (Tenn. Mar. 22, 1999).
Although we agreethat thetrial court initially cited the correct standard for the prejudice prong, we
cannot assume in light of the subsequent statements and the written order that it applied the correct
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standard. In Lockhart v. Fretwell, the United States Supreme Court emphasized the difference
between the pregjudice prong of Strickland and afinding tha the outcome wouldhave been different:

Under our decisions, a criminal defendant alleging prejudice must show “that
counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable” Thus, an analysis focusing soldy on mere outcome
determination, without attention to whether the result of the proceeding was
fundamentally unfair or reliable, is defective.

506 U.S. at 369-70, 113 S Ct. at 842-43 (quoting Strickland, 466 U.S. at 687, 104 S. Ct. at 2064)
(citations and footnote omitted). “The touchstone of an ineffedtive-assistanceclaim isthe fairness
of the adversary proceeding . . ..” 1d. at 370, 113 S. Ct. at 843. With this standard in mind, we re-
examine the prejud ce prong in this case.

1. INEFFECTIVE ASSISTANCE OF COUNSEL

The defendant contends that he received the ineffective assistance of counsel at trial. He
claims that he was prejudiced by his trial attorney’'s failure to present evidence of the air
temperatures in May 1998 and of his medical condition at the times of the aleged offenses. The
state contends that the defendant has failed to prove that he was prejudiced by the allegations of
defi ciency.

As discussed above, in order to prove that he or she received the ineffective assistance of
counsel, a defendant must show that his or her attorney’s performance fell below the levd of
competencerequired of attorneysin criminal cases. Baxter, 523 S.W.2d at 936. Thedefendant must
also prove a reasonable probability exists that in the absence of the attorney’s mistakes, the trial
would have been different. Burns, 6 S\W.3d at 463. The court may look first to whether the
defendant has suffered prejudice and, finding none, does not have to determine whether counsel was
deficient. Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

In the present case, the defendant contendsthat at the hearing on the motion for anew trial,
the trial court was unable to find that his trial attorney’s performance was within the range of
competencedemanded of attorneysin criminal cases. Tothecontrary, thetrial court explicitly stated
at the hearing and in its order denying the motion for anew trial that it had decided the issue on the
prejudice prong and that it was not making afinding regarding the deficiency prong We note that
inaclaimof ineffective assistance of counsel, “ questi ons concerning the credibility of thewitnesses,
the weight and value to be given their testimony, and the factual issues rased by the evidence are
to be resolved by the trial judge.” Fields, 40 SW.3d at 456. The legidative purpose behind
requiring the trial court to make written findings of fact and conclusions of law in the post-
conviction setting is “to facilitate appellate review of the lower court’s proceedings.” State v.
Swanson, 680 SW.2d 487, 489 (Tenn. Crim. App. 1984) (analyzing the requirement under the
former Post-Conviction Procedure Act that the trial court enter awritten order containing findings
of fact and conclusions of law for each ground that the petitioner presents); see Tenn. Code Ann. §
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40-30-211(b) (requiring thetrial court to enter afinal order, stating its factua findings and legal
conclusions with regard to each ground for post-convictionrelief); see also Burns, 6 SW.2d at 461
n.5 (requiring the same burden for the defendant to provefactual allegationsof ineffective assistance
of counsel on direct appeal asrequired in the appeal of a post-conviction proceeding). Becausethe
facts surrounding the defendant’ s allegations are not in dispute, there is no need to remand the case
tothetrial court for further findings. Asnoted above, our review of the legal issues of whether the
defendant’s trid attorney was deficient and whether the defendant suffered prejudice from any
deficiency isde novo. Fields, 40 SW.3d at 458.

The defendant contendsthat although histrial attorney relied upon the fact that the pool was
closed during the time of the May incident as the sole theory of defense, he failed to secure and
present indisputable evidence of the temperature on the days in question, which would have
corroborated the fact that the defendant’s pool was closed. He summarily claims that he was
prejudiced by the attorney’ sfailure to introducethe temperature evidence in order to prove that the
pool was closed and people were not swvimming. The state contends that the defendant has failed
to provethat he was prejudiced by his attorney’ sfailure to present the temperature data because the
high and low temperatures do not reved that it was too cold to use the pool in May 1998. It also
argues that the defendant’s medical records for May 14, 1998, reveal that the defendant reported
participating in pool exercises seven days per week.

Thedefendant’ sexpert attorney, Mike Caputo, testified that evidence of the temperaturesin
May as they related to use of the defendant’s pool would have been important and relevant to the
defense. He believed that this evidence would have shown that the events regarding the pool
incident on May 10 or 11 did not happen. The defendant’s trial attorney testified that when the
defendant suggested that he check the newspaper records regarding the temperatureon the daysin
guestion, he declined because it was close to trial and he believed that testimony that the pool was
closed from the defendant’s mother, her friend, and a teenage boy would be sufficient. He
acknowledged that evidence that the temperature on May 3, 1998, was forty-five to sixty-three
degreeswould be compelling evidencethat peoplewerenot swimming on that day. Headmitted that
the temperature evidence could have been critical or decisive in the defendant’ s case.

Attria, thevictiminitialy testified that she wasin the pool with the defendant around May
7,1998, but after reviewing her statement to Detective Alvarez, sherecalled that shewasin the pool
with the defendant on May 10 or 11, 1998. She stated that the defendant pulled her onto hislap and
began rubbing her vaginaover her clothing. Defense witnesses, Elizabeth Makransky and Cecilia
Sanders, testified that the def endant’ spool was not opened from May 3 through 15, 1998. Defense
witness, John Russell, testified that the defendant’ s pool did not open until Memorial Day in 1998.
According to the temperature chartsintroduced by the defendant, the temperature on May 7, 1998,
reached a high of 84.2 degrees Fahrenheit and alow of 60.8 degrees Fahrenheit. The temperature
on May 10, 1998, ranged from 77 to 57 degrees Fahrenheit. The temperature on May 11, 1998,
reached a high of 80.6 degrees Fahrenheit and alow 57.2 degrees Fahrenheit. We agree with the
statethat the trial attorney’ sfailureto present thisevidence at trial did not prgudice the defendant.
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The defendant contends that his attorney was ineffective for faling to produce readily
availablemedical evidencethat would haverefuted thetestimony of the state’ switnesses. Heargues
that he was prejudiced by hisattomey’ sfailure to produce his medical records becausethese records
show that it was unlikely that he committed the sexual batteriesbecause of hismedical condition.
Hemaintainsthat Mr. Caputo testified that thisevidence would have giventhejury reasonabl e doubt
about hisguilt. He contendsthat the medical recordswerereadily availableand that thetrial attorney
had no reason for failing to introduce them. He concludes tha because the medical records would
have provided the jury reasonabl e doult regarding hisguilt, it isprobable that, but for hisattorney’s
failure to introduce these records, the result of the trial could have been different.

The state contends tha although the defendant’s medical records demonstrate a host of
medical problems, including back painand prostatitis, they fail to establish hislack of interestin sex.
It points to the records from May 14, 1998, in which the defendant reported that although he had
been able to achieve an erection, he was unable to achieve orgasm. Furthermore, it arguesthat, as
acknowledged by the defendant’s expert attorney, none of the defendant’s medical problems
prevented him from using his hands.

Atthehearingonthemotionfor anew trial, the defendant testified that dueto hisreoccurring
prostate inflamation and the pain from his back problems, he had no desire to have sex. The trial
attorney testified that the defendant asked him to investigate his medical condition. He said he
subpoenaed the defendant’ s medical records from Dr. Newton and aurologist in Chattanooga, but
nothing in these medical records suggested that hewas confinedto bed. He said that he believed that
he showed the severity of the defendant’s medical condition through the testimony of Mrs
Makransky and Ms. Sanders. On cross-examination, he agreed thet no reason existed not to
introduce the medcal records.

After reviewing themedical recordsintroduced by the defendant at themotionforanew trial,
weagreewiththestatethat the defendant was not prejudiced by hisattorney sfailureto present these
records. Thedefendant’smedical recordsfrom Dr. Robert Sendele on May 14, 1998, reveal that the
defendant reported a “new history of inability to have orgasm although erection is intact.” The
defendant reported performing pool exercises seven days per week, and the doctor noted that he
reviewed exercises with the defendant at length. The defendant’ s records from his May 18, 1998
visitto Dr. Nicholas Newton statethat the defendant’ s chief complaint wasdifficulty urinating. The
record notes that the defendant had been unable to gaculate since taking Prozac. Dr. Newton
diagnosed the defendant as having benign prostatic hypertrophy and prostatitis. The defendant’s
medical records from a June 4, 1998 pain evaluation & Cleveland Community Hospital relatethat
hereported experiencing lower badk pain sinceawork-related acddent in July 1991 and that hispain
prevented him from having asexual relationship. These medical records prove neither a lack of
sexual desire nor that the defendant was confined to bed in early May. In fact, despite the trial
attorney’ s admission that no reason existed not to introduce the medical records, the defendant’s
report on May 14, 1998, that he had been engaging in pool exercises seven days per week
contradicted the defense theory that the pool was closed at the time of the May offense.
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Findly, the defendant summarily listsnumerous other general allegationsregarding how his
counsel wasineffectivewithout providing thiscourt the benefit of argument or citationsto therecord
on these purported “acknowledged factsand conclusons.” Heclamsthat histrial atorney:

(1) provided ineffective and inadequate investigation of the issues

(2) failed to review hisDHS and DCSfiles as they relate to his actions and those of
his wife and the children who testified against him;

(3) prepared aRule 412, Tenn. R. Evid., motion purporting to acknowledge sexual
activity between the defendant and the alleged victim when the same had not
occurred and there was absolutely no evidence of the same;

(4) failedtofileaRue412, Tenn. R. Evid., motion or present evidenceregarding the
sexual activity between the victim and a witness, which would have reveaed the
witnesses’ motiveto testify;

(5) used unreasonable, inexplicable, and legally inadequate reasons to deny him the
right to testify on his own behalf;

(6) failed to prepare defense witnesses properly for cross-examination;

(7) failed to prepareto cross-examinethe sae’ switnessesor to lay a foundation for
the introduction of readily available excul patory evidence;

(8) incompetently cross-examined the state’ s witnesses, eliciting testimony that the
defendant was deceitful, domineering, manipulative, and control ling;

(9) opened the door toinadmissible testimony then failed to object to that testimony;

(10) failed to request a recess when confronted with a surprise document that the
state should have produced in discovery and subsequentlyfailed to confront defense
witnesses with the document; and

(11) gave an incoherent, incomprehensible, andlegally inadequate argument.

The defendant mentions, asatypical example of counsel’ sineffectiveness, that his attorney’ s cross-
examination of Detedive Alvarez regarding the victim’s delay in reporting the incidents allowed
the detectiveto testify to aninadmissible opinion, which wasagainst the defendant’ sinterest. Citing
Statev. Nicholson, No 03C01-9901-CR-00035, Hamilton County (Tenn. Crim. App. Feb. 2, 2000),
app. denied (Tenn. Sept. 11, 2000) (designated not for citation), he contends that thistestimony was
inadmissiblebecauseit required expert knowledge and even an expert cannot tegify to the symptoms
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of post-traumatic stress syndrome experienced by child abuse victims. The state does not address
these contentions

Other than the single example, the defendant does not suggest how his trial attorney was
deficient nor how he was prejudiced regarding these enumerated allegations. We are left to
rummage through the record and specul ate about which instancesform the bases of these al l egations.
Nevertheless, our review of the record reveals nathing to suggest the existence of areasonable
probability that the trial attorney’s action or inaction rendered the results unreliable or the trial
fundamentally unfair.

Regarding the cross-examination of Detective Alvarez, thetrial attorney asked the detective
if itwereafair statement that he never really understood why he was not contacted until four months
after thefirstincident. Detective Alvarez responded that hewas not surprised by the delay because
in his experience with sexual abuse cases, it was common for disclosure to come severa months
following theincident. Theattorney asked whether although delaywas common, it raised ared flag.
The detective admitted that he always asked why there was a delay in disclosure and admitted that
he knew that the defendant’s wife was seeking to separate from the defendant at the time of the
disclosure. The attorney objected when the state asked Detective Alvarez on redirect examination
if based upon hisinvestigaion of the case and histraining and experience, heknew why ittook so
long for disclosure to take placein this case. Thetrial court overruled the objection stating that the
state’ squestion wasin responseto aquestion asked by the defense and the state wasentitled to allow
the witness to explain hisanswer. In response to the state’s question about the reason for the
victim’'s delayed disclosure, the detective answered:

| put that in a category of what | call “survivability.” And what | mean by
“survivability” is that in cases of [a] sexual nature, sexual abuse, as long as that
individual, the victim, is around or close to the person that is perperating against
them, they will not peak out. First of all if you have contact with theindividua
thereisaprocessof intimidation. Sometimesthey feel intimidated. Sometimesthey
are afraid for their own welfare. They areafraid of what their families aregoing to
say, what their loved ones are going to say, what their friends are going to say.
There's even a guilt cycle tha goes through in which many times the victims
themselveswill start thinkingwhat did | do to createthis. Maybeit issomething that
| did to get this person the idea that they could do thiswith me. There sjust awhole
bunch of things. A lot of times, when you are dealing with children, they are
thinking what [are] my mom and dad going to think about me. Andif it issomebody
with whom they’ ve had contact for along [sic], onceagain, you know, we want to
survive, and if survival means keeping my mouth shut then many times they choose
that route. Disclosure comesabout many timeswhenthethreat isremoved, thethreat
is eliminated, and in this case Mr. Makransky was no longer available, Mr.
Makransky had moved —
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At this point, the trial attorney objected that the witness was not qualified to testify aout what the
victimthought during the delay and that the state had not qualified thewitnessasan expert. Thetrial
court sustained the objection, ruling that although the state might be able to qualify the detective as
an expert, it would be better to avoid testimony on what the victim thought and felt. Detective
Alvarez testified that as a police officer, a licensed minister, and a church counselor, he had
experience with approximately one thousand sex abuse cases and that the majority of those cases
involved delayed disclosure.

The defendant argues that Detective Alvarez’ s opinion on delayed disclosure in sex abuse
cases is inadmissible and that his trial attorney was ineffective for éliciting that opinion. At the
hearing on the motion for anew trial, the defendant did not ask thetrial attorney why he questioned
Detective Alvarez about the delay in disclosure. The attorney did testify that as a pat of histrial
drategy, he attempted to emphasize the length of time between the April 1998 incident and the
victim making a statement alleging that the defendant had madested her. He sad that he planned to
show that the victim did not make her all egations against the defendant until she had conversations
with the defendant’ s wife and that the defendant and his wife were separated. Also, regarding his
trial strategy, the attorney stated that hetried to show that the state’ s witnesses were plotting againg
the defendant. The atorney’s question regarding delayed disclosure and follow-up question
regarding the defendant and hiswife separating conform with thisstrategy. Thiscourt has held that
“child sex abuse may not be proven by evidence that the victim exhibited residual characteristicsor
behavioral traits similar to other victims of such abuse.” State v. Anderson, 880 S.W.2d 720, 730
(Tenn. Crim. App. 1994) (holding that the admission of a social worker’s testimony regarding
“delayed disclosure” and “recantation” in child sex abuse cases condtitutes error).  Although
Detective Alvarez' s testimony regarding other sex abuse victims was inadmissible, the attorney
attempted to curtail thistestimony by objecting to the detective offering an opinion about the reasons
behind delayed disclosurein sexual abuse cases. The defendant hasfailed to show that his attorney
performed deficiently.

We note that the judgments for the two misdemeanor convictionsreflect that the sentences
are consecutive to the two felonies, while the transcript reflects that they areconcurrent with one of
thefelonies. Ordinarily, when aconflict exists between the court minutes and the transcript of the
proceedings, the transcript controls. See Statev. Zyla, 628 S.W.2d 39, 42 (Tenn. Crim. App. 1981).
Therefore, the judgments for those offenses are to be modified.

Based upon the foregoing and the record as awhol e, we affirm the judgments of conviction,
except the judgments for contributing to the delinquency of aminor are modified to reflect that the
sentences for those offenses shall be served concurrently with the sentence for aggravated sexual
battery.

JOSEPH M. TIPTON, JUDGE
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