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OPINION

Thepetitioner, Marlon R. Jackson, entered pleas of guiltyon October 11, 1999, inthe Shelby
County Criminal Court tothreecountsof aggravated burglary and one count of especially aggravated
robbery. He was sentenced, as a Range Il offender, to ten years in each burglary case and twenty
years in the robbery case, all sentences to be served concurrently.

On January 25, 2000, the petitioner filed apro sepetition for post-convictionrelief, claiming
that the pleaswereinvoluntary because he had suffered anervous breakdown prior to their entry and
that histhen counsel had been ineffectivein anumber of areas. Following ahearing on the petition,
the post-conviction court denied relief. The petitioner timely appealed, presenting the same issues
on appeal.



DISCUSSION

The transcript of the petitioner’s pleas of guilty sets out the circumstances of the charges
against the petitioner aswell as of the pleas themsdves:

This cause came on to be heard and washeard on the 11th day of
October, 1999, before the Honorable Joseph B. Dailey, Judge,
holding the Criminal Court for Shelby County, at Memphis
Tennessee, and the following proceedings were had to wit:

(This case was set for trial and amotion in limine was heard
prior to the guilty plea being entered, not made a pat of this
transcript).

THE COURT: I'll deny your motion in limine.
MR. JOHNSON: Thank you, Y our Honor.

THE COURT: | seethat there’ s been anotice of intent and notice of
impeachment filed in this matter, do you want to have a Morgan
hearing at this point, | assume, or review these matters?

MR. JOHNSON: Your Honor, we can wait until after the state's
proof.

MR. BY ER: Judge, just asamatter of clean-up, Y our Honor, | know
the Court will have that on occasion in four plea agreements after the
fact based on the defendant’ sunderstanding at thetime so I’d liketo
be certain that we have a clear understanding.

Thisman’ sbeforethe Court on four different indictments. Three
of which are aggravated burglary, one of whichisacriminal attempt
aggravated robbery. Hispleaup until today hasbeen twenty yearsto
resolve all of thosecases. Hisrecard will reflect that he ishigh-end,
range |1, and itisthe stat€' sintention today that if we go forward in
trial, after today, oncewe beginthetrial, this man will have no offer
and the twenty year offer will be revoked and we will, at some point,
perhaps, reconsider when we get beyond thirty yearsif, infact, wedo.

But, until we get to thirty years, after we start trial on this matter,
I’d like the Court to accept that, at this point, everybody knows the
offer’ srevoked.



THE COURT: | assume you' ve conveyed that to your client, Mr.
Johnson?

MR. JOHNSON: Yes, Your Honor.

(A brief pause was had in the proceedings.)

Y our Honor, would you indulge mefor sixty secondsin the back?
THE COURT: That’'sfine. Take arecess.

(Whereupon, arecesswas had, after which timethefollowing
proceedings were had:)

THE COURT: Isthis matter resolved?

MR. JOHNSON: Yes, Your Honor, I'm filling the paperwork out
now. I'm sorry, | really didn’t expect this to happen.

THE COURT: Do you need afew more minutes to finish that up?
MR. JOHNSON: Yes, Your Honor.
THE COURT: We'll stand in recess.

(Whereupon, arecesswas had, after which timethefollowing
proceedings were had, to-wit:)

MR. BYER: Your Honor, in indictment numbers 98-10209, 98-
10210, 98-10211 and 98-10929, in the first three indictments he's
charged with three separate incidences of aggravated burdary andin
the last one he’'s charged with criminal attempt, to-wit; especially
aggravated robbery.

Should Your Honor accept his plea of guilt to each of the
aggravated burglaries, it’ sthe state’ srecommendation that he pay no
fine and serve ten years at the state penitentiary. All that time
concurrent.

On the criminal attempt, to-wit; especidly aggravated robbery,
it’ sthe state’ srecommendation he be sentenced to servetwenty years
at the state penitertiary. Thatconcurrent withthethreeburgaries, for
atotal time of twerty yeas.



THE COURT: What range?
MR. BYER: All that, rangel, Y our Honor.
BAILIFFHALL: Mr. Jackson step around and come forward.

MARLON JACKSON was caled, sworn, examined and testified as
follows:

EXAMINATION BY THE COURT:

Q. All right. Mr. Jackson, do you understand that you don’t have to
plead guilty, you have the right, of course, to plead not guilty and go
to trial, today, in front of the jury. The jurors are outside of the
courtroom as we speak. You'd be represented at that trial by your
attorney, Mr. Johnson. He could cross-examinethe state’ switnesses.
Y ou could subpoenayour own witnesses. Y ou could testify on your
own behalf, although you would not berequiredto. Y ou could appeal
those cases if you loss [sic]. You're gving up all of your pre-trial,
trial and appellate rights be [sic] entering these guilty pleas, you
understand that?

A. Yes.
Q. Areyou pleading guilty freely and voluntarily?
A. Yes.

Q. Have you discussed your cases, thoroughly, with Mr. Johnson,
your atorney?

A. Yes

Q. Have you reviewed this paperwork that | have in my hand, and
specifically —first, let me ask you — how far did you go in school ?

A. Eleventh.
Q. So you canread and write without any problem?
A. Uh-uh.

Q. Isthat your signatureat the bottom of that document, (indicating)?
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A. Yes
Q. Didyou review that document?
A. Yes

Q. Do you have any questions about anything that’s contained
therein?

A. No.

Q. Do you have any questions, at all, about any aspect of this
procedure?

A. No.

Q. All right. Step back down.

BAILIFFHALL: Returnto your seat, behind your atorney.
(Defendant complied.)

MR. BYER: Judge, had we gone to trial, first, beginning with the
indictment ending in 0-9, the stae's proof would be that while
researching various pawn transactions made by Marlon Jackson, a
Sergeant Bolt located a pawn he had made at Cash America Pawn
Number 12, on 12/3/97, where a Sharp, 19-inch color television,
serial number 4-2-7-1-9-9 was pawned. Home address listed for
Marlon Jackson on the pawn ticket was 5579 Crape Myrtle.

Sergeant Bolt researched all burglaries which occurred within a
mile radius of that address up to one month prior to the pawn date.

Sergeant Bolt located a residential burglay filed by a Ronald
Dodson of 5581 Crape Myrtle, which is next door to Mr. Jackson’'s
listed home address.

On the many itams listed as stolen by Mr. Dodson was a Sharp
television. Sergeant Bolt submitted a pawn shop recovery request to
Sergeant Wurling. They kept the television. Sergeant Wurling did
recover the television and under the origina pawn card, both were
tagged as evidence.



On4/17/98, Sergeant Bolt asked for afingerprint comparison and
the print from the pawn card came back to Marlon Jackson.

On 5/1/98, Sergeart Bolt contacted a Ronald Dodson. Was
unable to give a seria number for the television but described a
prominent crack located on the right front side where in fact he had
dropped the television on a prior occurrence.

When Sergeant Bolt went and looked at the tagged television the
pre-described crack was exactly as had been described.

With regardstotheindictment endingin 1-0, on 3/17/98, between
8:50and 10:10a.m., PamelaSparksresidence, located at 2783 Senora
Drive was forcibly entered by prying open a dliding dass door.
Among the items stden were several complete computer systems.

A neighbor witness, a Mary Hobinique (phonetically), observed
amalefitting thisdefendant’ s description withthree gold earringsin
hisleft ear, driving an * 89 Chevy Camaro, or Pontiac Trans-Am type
vehicle with T-top, parked at 2783 Senora with a male loading
computer assessories [sic] into the rear hatch-back.

That suspect information was included in aresidentia burglary
report. On 3/19 Officer Quinn observed a 1989 Pontiac Trans-Am
with T-top at Barbwood near Villawood, which matched the
suspect[’]s vehicle description.

After stopping the vehicle for traffic violations, Officer Quinn
found Marlon Jackson driving. Hematched the physical description,
exactly, and he found in the back of that car, or observed inthe back
of that car, computer keyboards. MarlonJackson wasarrested on that
case at that time.

Inregardsto theindictment endingin 1-1, the state’ s proof would
be that while investigating Marlon Jackson, involving residential
burglaries, Sergeant Bolt noticed that he had made numerous, recent
pawn transactions. And one such transaction was a Cash American
Pawn Number 4, in which a 19-inch Zenith television was pawned.
Researching the burglary reports which were submitted on or about
that date, aresidential burglary report of a home owned by Bernice
Brown at 5668 L os Gados Drive, number one, on 1/14/98, where her
residence was forcibly entered by removing a glass window and
among the items stolen was a Zenith television.
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Sergeant Bolt obtained one card of prints from the west side
bedroom window, which had marked as the likely point of entry.
When those prints were submitted they came back to match this
defendant, Marlon Jackson.

Had we gone to trial on those three matters we'd expect that
wouldbeour proof. Astothecriminal attempt, especially aggravated
robbery. On Thursday, June 19, 1997, at about 9:15 a.m. two males
entered the V. F. Pawn Shop located at 3261 North Watkins, owned
and operated by a James and Barbara Fenton.

One of the males asked Ms. Fenton to see wedding rings. The
males left, but indicated that they would return to purchase the
jewdry. Ms. Fenton saw the two males get intoasmall whitevehide
and a few minutes later Ms. Fenton left the business. Shortly
afterwards, the mal esreturned and asked to see the same rings shown
earlier. One of the males pulled a handgun, pointed it at James
Fenton, demanded money. Mr. Fenton attempted to knock the
suspect[’]s weapon away, at which point the gun man fired, striking
Mr. Fenton three times. Mr. Fenton then attempted to retrieve his
own gun. The unarmed male alerted the gun man and more shots
were fired before the suspects |eft in asmall white vehicle.

James Fenton was transported to the Med in critical condition.
Fingerprints were recovered by crime scene from the glass display
case where the males viewed the jewelry. Mr. Fenton was later
interviewed and indicated that that jewelry case was cleaned every
evening and no one had been in the business prior to the two males
that had come in that morning.

On April 30, 1998, investigators were notified that the prints
matched up with Marlon Jackson. May 16th Marlon Jackson was
interviewed and denied that he had ever been to that pawn shop or in
apawn shop in that area of town.

Had we gone to trial we would expect that to be our proof. I'd
ask counsel to stipulate.

MR. JOHNSON: Y our Honor, asto the three aggravated burglaries,
wewould stipul ate that those woul d have been thefacts presented had
this matter gone to trial. As to the criminal attempt, especially
aggravated robbery, Y our Honor, that’s basically been the stick up
and the hold up in thisentire plea negotiations set on these cases.
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Y our Honor, wewould plead under Alford. My client deniesthis
and we' ve discussed this at length. If the state, frankly, did succeed
on two of these aggravated burglaries my client would be looking at
the same amount of timeto which he’ spleading now, evenif wewere
successfully [sic] in defending the criminal attempt, especially
aggravated robbery and one of the aggravated burglaries, we' d still be
looking —my client would be looking at, basically, the same amount
of time that he’s pleading to today.

For those reasons, Y our Honor, my client has always denied, all
along, about his complicity in the criminal attampt, especially
aggravated robbery. In light of al that, Y our Honor, in light of the
facts that the state would have proceed[ed] today on the very
strongest case that they had, in light of all that we' d ask the Court to
accept the negotiated plea.

THE COURT: Stand up, Mr. Jackson.
(Defendant complied.)

I’ [l accept your guilty pleaasbeing freely and voluntarily entered.
To your plea of guilty to indictments 98-10209, 10 and 11, to the
offense of aggravated burglary in each of those cases, | find you
guil ty, | fix your punishment in each case at confinement for ten years
asarange |l offender.

Andin causenumber 98-10929 tothe offense of ariminal attempt,
to-wit; especially aggravated robbery, twenty years, rangell, all to be
served concurrently with each other.

Step out.
ANALYSIS

The petitioner and histrial counsel werethe only two witnessestestifying during the hearing
on the petition for post-conviction relief.

The petitioner testified that he had compl eted the eleventh grade and | ater received his GED.
He had been convicted in 1992 of one count of aggravated robbery and three counts of aggravated
burglary. He agreed with the prosecutor that this amounted to “significant experience in the
Criminal Courts.”



The petitioner described his mental problems as “adlight mental nervous breakdown.” He
testified that his symptoms were paranoia, depression, hyperactiveness, and insomnia, and that he
was still suffering from these same problems. He said that although these problems had existed
before his arrest on the charges which are the subject of his post-conviction petition, he had not
sought any treatment for them and had not received treatment, prior to his arrest, for any mental
health problems. At the time of the hearing, he was incarcerated at the Northwest Correctional
Facility and was not then under a doctor’ s care, nor was he taking any medication. He said that he
had been placed on Elavil approximately aweek after his pleas of quilty.

Asfor his complaints against his trial counsel, the petitioner testified that counsel did not
visithiminthejail, although the petitioner asked that he do so; that hewould providenolegal advice
other than that the petitioner should accept the Stat€ s offer of guilty pleas; that he did no
investigative work; that he talked to no witnesses; and that he did not file apro semotion which the
petitioner had prepared and sent to trial counsel for filing. He testified that he asked trial counsel
to provide him with atranscript of the preliminary hearing, but did not receive it. He said that this
transcript would have proven himinnocent. The petitioner said that histrial counsel was not ready
for trial on the day that thefirst trial was set andthat he refused to accept clothing for thetrial which
the petitioner’ s wife had brought several months before the trial date.

Thepetitioner amplified on someof theseclaimsby testifying that hefaulted histrial counsel
for not interviewingthe State’ switnesses. He said that he had not given names of witnesseswhom
he wanted to testify in his behalf other than his wife, who would have provided an alibi as to the
robbery charge. He said that he had not told histrial counsel what hisdefense was asto the burglary
cases. The petitioner prepared amotion for aspeedy trial or to dismiss the charges and sant thisto
his trial counsel, but counsel did not file it. He said that his trial counsel had not asked for his
explanation of having stolen merchandise in his car at the time of his arrest, and he had not
volunteeredinformation about it. Hewanted trial counsel to“investigate” the prosecution witnesses
ontherobbery case, but he neither talked with trial counsel about the witnesses on the burglary cases
nor discussed any defensetothem. Hetold trial counsel that he wanted to get the robbery case “out
of the way first and then tackle the burglaries.”

The petitioner testified that he pled guilty because trial counsel and a bailiff had taken him
into the hallway and “were urging [him] to take the time over and over egain.”

The petitioner’s trid counsel testified that he had been employed as a Shdby County
Assistant Public Defender for approximately five years and had been trial counsel in forty to fifty
casesduring that time. Hesaid that the petitioner had neither done nor said anything whichindicated
the need for amental evaluation, and there was nothing in his background which indicated a need
for one to be done. He said that the petitioner was able to assist him in the trial preparation. The
petitioner told him the day the trial was set that he had a nervous breakdown, and counsd then
explained to the petitioner that the only issue in a mental evaluation would be the petitioner’s
competency. Counsdl told the petitioner that it would be difficult to have such an evaluation since
the petitioner was not having trouble communicating. Nevertheless, on theday of trid, counsel did
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ask that the petitioner be evaluated, and the request was denied by thetrial court, aswas hisrequest
for a continuance.

Tria counsel responded to the other claimsmade by the petitioner asto ineffective assistance
of counsel. He said that the public defender’s office did not prepare transcripts of preliminary
hearings until the matter was actually set for trial. Although the petitioner wanted the robbery case
tobetriedfirst, the prosecutor had el ected to try the burglary charges, which had the best prosecution
proof, beforetrying therobbery case. Astotherobbery case, hesaid that the petitioner’ sfingerprints
were found at the scere, the testimony would be that the store’ s counters were cleaned each night,
and that evidence, coupled withthe petitioner’ s statement that he had never been inside of the store,
would be the proof against him. He saidthat the petitioner’ s wife had brought street clothesto his
office for a previous setting of the trial and that he had asked her to bring them back the next time
the trial was set because he did not have any place to keep them. He said that he did not remember
that the petitioner’ swife was going to provide an alibi for the robbery charge. He sad that hefiled
adiscovery motion and a request for notice of the State’' s intention to use evidence, although such
evidence was aways given to him on the day of arraignment. He provided a copy of the discovery
he had received tothe petitioner. Noother motionswerefiled becausetherewerenoissuesrequiring
suchmotions. Hedid not respond to the State’ s motion requesting noticeof an alibi defense because
he did not have evidence to support such a defense. He did not file the pro se motion to dismiss
which the petitioner had prepared and sent to him because it was not his practice to file “frivolous
motions.” There was no legal basis for such a motion until, perhaps, the conclusion of the State's
proof during thetrial. Hedid not believethat it was necessary to request additional investigation as
to therobbery charge because heknew from the discovery what the State’ s evidencewas, and hedid
not expect the case to come to tria any time soon. The petitioner had not told him of any proof
which he believed warranted an investigation and had not given him an explanation of how his
fingerprints came to be found at the scene of the robbery, after telling the police that he had never
been there. Trial counsel was prepared for the burglary trial on the day that trial was to begin.

Asfor theguilty pleas, he said that thedecision to plead guilty wasthat of the petitioner. The
petitioner pled guilty reluctantly, but both of hisoptions, to plead guilty or go to trial, were “bad.”
Counsel surmised that the problemsin the cases may have resulted from the fact that the petitioner,
and others whom counsel had represented, were assigned to themajor violators' unit of the district
attorney general’ s office, and, asaresult, the guilty plea offers which they werethen receiving bore
“no similarity to things they’ ve been offered in the past.” He sad that the sentence which the
petitioner had received as the result of theguilty pleas was about what he would have received had
he goneto trial and been convicted of two of the aggravated burglaries.

Following the evidentiary hearing on the post-conviction hearing, the court made the

following finds of fact and conclusions of law:

DECISION
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BY THE COURT:

WEell, | have reviewed the transcript of Mr. Jackson’s testimony
and | havereviewed thetranscript of the Guilty PleaProceedings, and
| haveligtened to the testimony of Mr. Johnsonin here today.

This Court is of the opinion, after reviewing all of that, that this
is one of those ciraumstances in which Mr. Jackson unfortunately
finds himself as—and | think Mr. Johnson summed it up fairly well
— has been dealt with by the criminal justice system inthe past and in
away whether you wart to call it leniently or not.

And especialyin Mr. Jackson’s case his prior convictions were
as charged, but they were for three years, four years and eight yeas,
al run concurrently back in 1992. And because of his four prior
convictions when he comesin now with three aggravated burglaries
and an attempt to especially aggravated robbery, which is three C
feloniesand a B felony he qualifies for extensively moretime. And
when faced withthat it’s an uncomfortable predicament.

I’ m satisfied from thetestimony from Mr. Jackson that he gave at
the last hearing that he didn’t have a defense to the aggravated
burglary cases, that his chief argument and his chief attack wanted to
be on the more serious attempted especialy aggravated robbery
because that was the basis of the 20 year offer.

If he said that he had a defense to that or that he didn’t do it, he
didn’t want to pleato it, he wanted to go to trial on that, that was his
emphasis, that was hisissues with Mr. Johnson, those were the areas
he wanted explored, those were the areas he wanted attacked, but
therewasno defensetothe aggravated burglaries And it appearsthat
that was his position then, that’s still his position.

So the only area at the question was the atempt to especially
aggravated robbery. Well, based on the testimony the case that was
goingto betried, thefirst three casesthat were going to betried were
the aggravated burglaries where there was a better than good
possibility that Mr. Jackson would have ended up with a total
sentence of very possibly 30 years or higher, and then and only then
would the attempt to especially aggravated robbery have been tried.

Asaresult and frankly the State was in the bargaining position,
they had brought the Charges, they had the strongest cases, they were
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going to try the strongest cases first, which is not what Mr. Jackson
wanted, it’ snot what hislawyer wanted, but unfortunately they don’t
get to call the shots.

I’m satisfied that Mr. Johnson is a good attorney, does his job,
properlyinvestigateshiscases, properly representshisclients. | know
how much Mr. Johnson agoni zes over thesekinds of offersthat heis
saddled with, and | know how individualslike Mr. Jackson feel when
their lawyer tellsthem your offer is 20 years and there’ snothing | can
do about it —they want to blame the lawyer. Thelawyer isthe bearer
of bad tidings and he' s the one who gets saddled with the attack.

| feel that on October 11th of 1999 Mr. Jackson didn’t like his
deal, hedidn’t like his plea, he didn’t like his offer but he felt it was
in his best interest. That's the kind of guilty plea he entered, that’s
what hetold Judge Daley “I didn’t do thisbut it’ sin my best interest,
it's what | want to do, I’ve conferred with my lawyer, | have
examined the pros and cons, | know what I’ ve got to lose, | know
what I’ve got to gain, I’ ve got 20 yeasin the hand, | don’t like it but
it's the best deal I’'m going to get and it's what I’m going to plead
guilty to.” In effect that's what he told Judge Daley. They entered
this plea.

No question as to the aggravated burglaries, but asto the attempt
to especially aggravated robbery it wasan Alfred [sic] Plea, that issue
was explained to Mr. Jackson, he undergood it, he still denied his
guiltin that case but he said itwasin his best interest to take the deal
that he was offered, and that’ s what he did.

It's unfortunate Mr. Jackson finds himself in that position, but |
don’t find any basis to indicate to me that Mr. Jackson didn’'t fully
understand what he was doing, entered this guilty plea freely and
voluntarily with full knowledge of the amount of punishment that he
was getting, the ful knowledge of what was involved, that Mr.
Johnson had represented him up to that point to the fullest extent
available, that he represented him properly under the guidelines that
was set out in the law, that had he been able to try the case I'm
convinced Mr. Johnson would have defended Mr. Jackson with every
fiber of hisbody and would have done whatever he could.

But under the circumstances Mr. Marlon Jackson found himself

backed into an unfortunate corner based upon his own actions, and
the 20 year offer that was put before him may have not been to his
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liking but it was something hefully acknowledged and understood he
knew what he was doing when he accepted it. Andthat’sthecriteria.

And for those reasons I’'m going to find that Mr. Jackson did
freely and voluntari ly enter hisgui Ity plea, knew what he was doing,
knew the consequences of hisactions, wasfully advised of hisrights,
not only by Mr. Johnson but by Judge Ddey, and asaresult I’ m going
to find that the Petition for Post-Conviction Relief is not well taken
and should be denied.

Mr. Jackson, you have a right to appeal the ruling of this Court,
you have to perfect that appeal within 30 days. If you cannot afford
alawyer to represent you on your appeal I'll be glad to appoint Mr.
Gilchrist to represent you on that appeal. But | need to advise you
that you have to perfect your appeal within 30 days, sir. Do you
understand that?

MARLON JACKSON: Y es, uh-huh (nodded head affirmatively).
THE COURT: Alright [sic]. You may be seated.
MR. GILCHRIST: Your Honor, if | may accept that appointment.

THE COURT: Alright [sic], sir, I'll appoint you for purposes of
appeal.

MR. GILCHRIST: Thank Y our Honor. Alsol’dliketo passforward
to Your Honor an Order having Mr. Jackson sent back as soon as
possible, | believe hisride's here.

THE COURT: Alright [9c].

We will now consider the claims set out in the petition for post-conviction relief.
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SCOPE OF REVIEW

The findings of fact of the post-conviction court are conclusive on appeal, unless the
evidence preponderates against the findings, see State v. Burns, 6 S\W.3d 453, 461 (Tenn. 1999)
(citing State v. Keith, 978 SW.2d 861, 864 (Tenn. 1998)), and the appellate court cannot “reweigh
or reevaluate’ the evidence. |1d.; seealso Henley v. Stae, 960 SW.2d 572, 579 (Tenn. 1997), cert.
denied, 525 U.S. 830, 119 S. Ct. 82, 142 L. Ed. 2d 64 (1998). However, the appellate court’ sreview
of the application of the law to the fads is de novo, without a presumption of correctness. See
Burns, 6 SW.3d at 461; Harries v. State 958 S.wW.2d 799, 802 (Tenn. Crim. App. 1997).
Additionally, issues astowhether counsel wasineffective and whether prejudice resulted are mixed
questions of law and fact. Burns, 6 SW.3d at 461 (citing Goad v. State, 938 S.W.2d 363 (Tenn.
1996)).

In elaborating upon the requirement that an accused is entitled to constitutionally effective
assistance of counsel, the United States SupremeCourt, in Strickland v. Washington, 466 U.S. 668,
686, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984), stated that the “benchmark for judging any
claim of ineffectiveness must be whether counsel’ s conduct so undermined the proper functioning
of the adversarial process that the trial cannot be relied on as having produced ajust result.” The
Tennessee Supreme Court has often recited the two-prong test set forth in Strickland to be applied
to ineffective assistance claims:

To prevail on a claim of ineffective counsd in this proceeding, the
appellant must prove by a preponderance of the evidence that the
advice given or servicesrendered by his counsel fell below therange
of competence demanded of attorneysin ariminal cases. Baxter v.
Rose, 523 S.W.2d 930, 936 (Tenn. 1975). He must also demonstrate
prejudice by showing areasonable prabability that but for counsels
error, the result of the trial proceeding would have been different.
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064,
80 L. Ed. 2d 674 (1984); Goad v. State, 938 S.W.2d 363, 369 (Tenn.
1996).

King v. State, 989 SW.2d 319, 330 (Tenn. 1999).

Specifically, the courts have been counseled against overdependence on hindsight in
assessing counsel’s performance. In fact, courts must be “highly deferential”:

A fair assessment of attorney performance requires that every effort
be madeto eliminate the distorting effects of hindsight, to reconstruct
the circumstances of counsel’s challenged conduct, and to evaluate
the conduct from counsel’ s perspective at the time. Because of the
difficultiesinherent inmaking the evauation, acourt must indulge a
strong presumpti on that counsel’ sconduct fallswithin the widerange
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of reasonable professional assistance; that is, the defendant must
overcome the presumption that, under the circumstances, the
challenged action “might be considered sound trial strategy.” See
Michel v. Louisiana, 350 U.S,, at 101, 76 S. Ct., at 164.

Strickland, 466 U.S. at 689, 104 S. Ct. at 2065; see also Hellard v. State, 629 S.\W.2d 4, 9 (Tenn.
1982) (holding that counsel should not be measured by “20-20 hindsight’). Appellate courts must
recognizethat “[ tihereare countlesswaysto provide effective assistancein any givencase”’ and that
“the best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 2065.

Further, the reasonableness of counsel’s decision not to investigate possible defenses is
affected and guided by theclient’s own statements or actions:

In any ineffectiveness case, a particular decision not to investigate
must be directly assessed for reasonablenessin all the circumstances,
applying aheavy measure of deference to counsel’ s judgments.

The reasonableness of counsel’s actions may be determined or
substantially influenced by thedefendant’ sownstatementsor actions.

Burns, 6 SW.3d at 462 (citing Strickland, 466 U.S. at 691, 104 S. Ct. at 2066).

The Strickland court explained that the need to further investigate aparticuar line of defense
“may be considerably diminished or eliminated atogether,” depending upon information supplied
by the client to counsel. Strickland, 466 U.S. at 691, 104 S. Ct. at 2066. “In short, inquiry into
counsel’s conversations with the defendant may be critical to a proper assessment of counsel’s
investigation decisions, just asit may be critical to aproper assessment of counsel’ s other litigation
decisions.” Id.

Additionally, sincethe petitioner entered pleas of guilty asto the chargesaganst him, there
are additional required showings which hefailed to make. “In casesinvolving aguilty pleaor plea
of nolo contendere the petitioner must show ‘prejudice’ by demonstrating that, but for counsel's
errors, hewould not have pleaded guilty but would haveinsisted upongoingtotrial.” Hicksv. State,
983 S.W.2d 240, 246 (Tenn. Crim. App. 1998) (citing Hill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct.
366, 370, 88 L. Ed. 2d 203 (1985), and Bankston v. State, 815 SW.2d 213, 215 (Tenn. Crim. App.
1991)). Hill explains the showing of prejudice which must be made by a petitioner who entered a
guilty plea:

In many guilty plea cases, the “prgjudice” inquiry will dosely
resemble the inquiry engaged in by courts reviewing ineffective-
assistance challenges to convictions obtained through a trial. For
example, where the alleged error of counsel isafailureto investigate
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or discover potentially exculpatory evidence, the deermination
whether the error “ prgjudiced” the defendant by causing himto plead
guilty rather than go to trial will depend on the likelihood that
discovery of the evidence would have led counsel to change his
recommendation asto theplea. Thisassessment, inturn, will depend
in large part on a prediction whether the evidence likely would have
changed the outcome of atrial.

Hill, 474 U.S. at 59, 106 S. Ct. at 370.
Voluntariness of Pleas of Guilty

In anutshell, the situation presented hereisthat the petitioner, who had previous substantial
experiencein the criminal process asthe result of prior serious felony convictions, was represented
by awell experienced assistant public defender faced with strong proof of guilt against hisclientin
at least three of thefour casesagainst him. Trial counsel wasthen presented onthe day of trial with
the claim by his client, who had no prior history of mental problems of any sort and had not
evidenced any such problems, that the trial be reset so that the client could receive a mental
evaluation. The petitioner claims that his plea was involuntary because of the mental problems
which he later described as “a dight mental nervous breakdown.”

Thetest which we employ, in ascertaining the voluntariness of a guilty plea, was set out by
our supreme court in Blankenship v. State, 858 S.W.2d 897, 904 (Tenn. 1993) (quoting Brady v.
United States, 397 U.S. 742, 755, 90 S. Ct. 1463, 1472, 25 L. Ed. 2d 747 (1970)):

[A] plea of guilty by one fully aware of the direct consequences,
including the actua va ue of any commitments made to him by the
court, prosecutor, or hisown counsel, must stand unless induced by
threats (or promises to discontinue improper harassment),
misrepresentation (including unfulfilled or unfulfillable promises), or
perhaps by promises that are by their nature improper as having no
proper relationship to the prosecutor’ s business (e.g. bribes).

Applying this standard, we cannot conclude that the trial court erred in determining that the
petitioner’s pleas of guilty were not free and voluntary. The petitioner has presented no evidence,
save his unsupported claim of a nervous breakdown just before thefirst trial setting, of any mental
problemsor of an inability to understand and participatein thetrial process. Trial counsel had not
noticed any communication problem with the petitioner, and the guilty plea proceedings bear this
out. Accordingly, we concur with the finding of the post-conviction court that the petitioner has
failed to show that his pleas of guilty were not free and voluntary.
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I neffective Assistance of Counsel

Astothe petitioner’ ssecond claim, our analysisissimilar. The petitioner failed to show how
any of the alleged deficiencies of trial counsel affected the outcomeof the proceedings. Infact, the
prosecution had elected to proceed first in a case in which the proof was overwhelming. Histrial
counsel’ sproblemsin trying to explain thisproof to ajury would have been compounded by the fact
that the petitioner had several prior serious felony convictions for similar offenses. The petitioner
hasfailed to show how, evenif trial counsel had done exactly what he claimshewanted trial counsel
todo, it would haveimproved the predicament hewasin. Likewise, the petitioner hasfailed to show
that the alleged defidencies affected his decision to plead guilty. Accordingly, we concur with the
post-conviction court that the petitioner has failed to show that histrial counsel was ineffective.

CONCLUSION

Based upon the foregoing authorities and analysis, we affirm the judgment of the post-
conviction court dismissing the petition for post-conviction relief.

ALAN E. GLENN, JUDGE
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