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OPINION

The petitioner appedsthe denial of pog-conviction relief claiming that histrial counsel was

ineffective. We conclude that the trial court correctly denied post-conviction relief.
BACKGROUND

The petitioner was convicted by a jury of two counts of selling cocaine. The trial court

sentenced the petitioner as a multiple offender to a term of eight years on each count, to run

concurrently, and to be served in the Tennessee Department of Correction. The petitioner's
conviction was affirmed on direct appeal. See Statev. Vernon Love C.C.A. No. 02C01-9801-CC-




00011, 1999 WL 228980 (Tenn. Crim. App. filed April 21, 1999), perm. to app. denied (Tenn.
1999). The petitioner then filed this petition for post-conviction relief. The post-conviction court
denied relief, and the petitioner gppealed to this cout. We affirm.

INEFFECTIVE ASSISTANCE OF COUNSEL
A. Standard of Review

Thiscourt reviews aclaim of ineffective assistance of counsel under the standards of Baxter
V. Rose, 523 S.W.2d 930 (Tenn. 1975), and Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). The petitioner has the burden to prove that (1) the attorney’s
performance was deficient, and (2) the deficient performance resulted in prejudice to the defendant
so asto deprive him of afair trial. Strickland, 466 U.S. at 687, 104 S. Ct. at 2064; Goad v. State
938 S.W.2d 363, 369 (Tenn. 1996); Overtonv. State, 874 SW.2d 6, 11 (Temn. 1994); Butler v. State
789 S.W.2d 898, 899 (Tenn. 1990).

Thetest in Tennesseeto determine whether counsel provided effective assistance iswhether
his performance was within the range of competence demanded of attorneys in criminal cases.
Baxter, 523 SW.2d at 936. Thepetitioner must overcome the presumption that counsel’ s conduct
fallswithin the wide range of acceptable professiona assistance. Strickland, 466 U.S. at 689, 104
S. Ct. at 2065; State v. Burns, 6 SW.3d 453, 462 (Tenn. 1999). Therefore, in order to prove a
defi ciency, apetitioner must show “that counsel’ s acts or omissionswere so serious asto fall below
an objective standard of reasonableness under prevailing professional norms.” Goad, 938 S.W.2d
at 369 (citing Strickland, 466 U.S. at 688, 104 S. Ct. at 2065).

Thetrial judge'sfindings of fact on post-convictionhearingsare conclusiveon appeal unless
the evidence preponderates otherwise. Burns, 6 SW.3d at 461. Thetrid court’sfindings of fact are
afforded the weight of ajury verdic, and thiscourt isbound by thetrial court’ s findings unlessthe
evidencein the record preponderates against thosefindings. Henley v. State, 960 SW.2d 572, 578
(Tenn. 1997); Alley v. State 958 SW.2d 138, 147 (Tenn. Crim. App. 1997). This court may not
reweigh or reevaluate the evidence, nor substitute its inferences for those drawn by thetrial judge.
Henley, 960 SW.2d at 578-79; Massey v. State, 929 S.W.2d 399, 403 (Tenn. Crim. App. 1996).
Questions concerning the credibility of witnesses and the weight and value to be given to thar
testimony are resolved by the trial court, not this court. Burns, 6 SW.3d at 461. The burden of
establishing that the evidencepreponderatesotherwiseison petitioner. Henley, 960 SW.2d at 579.

B. Analysis
Inhisclaimfor post-convictionrelief, the petitioner alleged hereceived ineffective assistance

of counsel. At the post-conviction hearing, the petitioner testified that histrial counsel: allowed the
trial court to dismiss the only African-American juror without adequately questioning the juror;
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failed to object when the petitioner informed him that a potential juror uttered aracia slur within
earshot of the other jurors; failed to obtain expert analysis of an incriminating audio tape after the
petitioner requested it, and petitioner's brother tendered payment for such expert; failed to call asa
witness, or secure an affidavit from, James Dennis Love, who would attest it was his voice on the
recording; failed to call Ivey Love who would testify that the voice on the recording was not the
petitioner’s; failed to adequately investigate the facts surrounding the petitioner’s case; failed to
adequately investigate the state's informant for impeachment evidence; and failed to question the
prospective jurors regarding whether they had saved as jurors in other cases where they heard
testimony from the state’ s informant.

Ramsdale O’ DeNeal, the petitioner’strial counsel, testified at the post-conviction hearing
that the stateproperly challenged the single African-American juror becauseamember of her family
was under indictment for acrimeinvolving drugs; he did not hear the dismissed juror utter aracial
slur, nor did the petitioner inform him of such occurrence; the petitioner did not request that the
audio recording be analyzed by an expert, nor did the petitioner or his brother tender payment for
expert analysis; and Ivey Love never requested that he take part in the petitioner’ strial, nor did the
petitioner request that Love or any ather witnesstestify. He further testified that during a meeting
with the petitioner in the Carroll County Jail following the petitioner’s conviction, an individual
accompanied the petitioner, and the petitioner clamed it was that individua’s voice on the
recording. Counsel testified that he informed theindividual to contact his attorney and have his
attorney contact him. Trial counsel never heard from the individual nor his attorney.

Only the petitioner and histrial counsel testified at the post-conviction hearing.

The post-conviction court entered model, detailed written findings and concluded that the
state’ s ground for dismissing the single African-Americanjuror was proper; the petitioner failed to
prove that the dismissed juror uttered a racial slur which was heard by the jury; no witness was
produced at the post-conviction hearing to establish the voice on the audio tape was not the
defendant’ s; no evidencewasintroduced at the post-conviction hearing indicating trial counsel failed
to investigate other helpful evidence; and there was no evidence establishing that any jurors
previously sat on cases involving the same informant. Accordingly, the post-conviction court
dismissed the petition.

The evidence does not preponderate against thefindings of the post-conviction court. Many
of the findings depended upon the credibility of the petitioner versus histrial counsel, and the post-
conviction court wasin amuch better position than this court to assess credibility. Furthermore, the
post-conviction court correctly determined that thefailure of petitioner to producewitnessesor other
evidence at the post-conviction hearing to substantiate many of hisallegationswasfatal. See Black
v. State, 794 S.W.2d 752, 757 (Tenn. Crim. App. 1990). We have no basis to di sturb the findings
and conclusions of the post-conviction court.



CONCLUSION

We conclude that the petitioner has failed to demonstrate that he received ineffective
assistance of counsel. Accordingly, the judgment of thetrial court is affirmed.

JOE G. RILEY, JUDGE



