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OPINION

The defendant’ s problems in this case began when he telephoned to a house that wasthen
being searched by police pursuant to asearch warrant. A police officer answered the telephone and
the defendant asked to purchase some pain pills. The officer arranged to meet the defendant, who
said hewould bedriving aGrand Prix. Upon the defendant’ sarrival, the officer determined that the
defendant was violating an HMV O order and arrested him. The defendant pled guilty.

The sentencing hearing portrayed this to be another case, dl too common, of a pe'son with
substance abuse problems who is achronic violator of the state’ sdriving laws. The record reflects
that the defendant had been drinking since he was sixteen years old and that when he wasdrinking,



he tended to consume twelve to fifteen beers daily. He also had been smoking marijuana on a
regular basissince hewas sixteen or seventeen yearsold, including after hewasarrested in thiscase.
He had received substance abusetreatment in 1996 and 1998. The record reflects tha the longest
the defendant had gone without drinking was three to four weeks.

The record also reflects that the defendant, forty-five years old, had a history of DUI’s and
publicintoxication. He was convicted of burglary inthe 1970's, and he said he served the full time
in the Department of Correction. He aso was convicted of theft in 1997, which he said occurred
when he was drinking and needed the money. Further, he acknowledged several assaults through
the years, including one occurring after he was charged in the present case. Thedefendant agreed
that many of hislegal problems resulted from substance abuse.

Regarding his use of acar, the defendant estimated that he drove once weekly since losing
hislicense. He said that on the day he was arrested, he wastrying to get hydrocodonefor hiswife's
broken arm.

Thetrial court sentenced the defendant as a standard, Range | offender to confinement for
oneyear inthe county jail. Thetria court stated that hislengthy record involving substance abuse,
continued use of illegal drugs, failed treatment attempts, and commission of violent offenseswhile
intoxicated were reasons for denying alternative sentencing.

Initially, we note that the transcript of the sentencing hearing reflects that the court also
ordered that the defendant was eligible for “any of the Sheriff’ sprograms, whether work release or
work credits for being a trustee.” See e.g., Tenn. Code Ann. § 41-2-147. Part of the judgment
dealing with the defendant’s digibility for programs other than parole release is left blank.
However, Tenn. Code Ann. § 40-35-314(b)(2) providesthat thefailureto specify apercentageinthe
judgment renders the defendant eligible for programs six months before parole release eligihility.
Given his thirty percent release eligibility, the staute would render the defendant immediately
eligible for all the Sheriff’s programs.

The defendant asserts that his*inability to conquer such a debilitating disease” as drug and
alcohol addiction and his “resultant criminal violations should not be summarily included” in a
category that justifiesdenying him an alternative sentence. The staterespondsthat Tenn. Code Ann.
§ 55-10-616(c) requires confinement and bars suspension of a sentence for ahabitual motor vehicle
offender under the circumstances in this case, i.e., the defendant’ s driving was not because of an
apparent extreme emergency to save life or limb.

The trial court’s sentencing determinations are entitled to the presumption of correctness.
See Tenn. Code Ann. § 40-35-401(d). This means that if the trial court followed the statutory
sentencing procedure, made findings of fad that are adequately supported in the record, and gave
due consideration and proper weight to the factorsand principlesthat arerelevant to sentencing, one
may not disturb the sentence. See Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).
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In this case, the trial court recognized that the defendant was presumed to be a favorable
candidate for alternative sentencing options unless evidence to the contrary existed. Howeve, it
found substantial evidence that overcomes the presumption. The record supports the trial court’s
findings. Prior treatment and prior sentences less restrictive than confinement have failed. The
defendant continued to violate the law through his substance abuse and driving. Unquestionably,
the root of the defendant’s problems is his alcohol and drug addiction. However, such does not
excuse his continued illegal driving and substance abuse. Whether barred by the statute or barred
by the facts, the defendant is not ertitled to a sentence involving an aternative to confinement.

In consideration of the foregoing and the record as a whole, the judgment of conviction is
affirmed.

JOSEPH M. TIPTON, JUDGE



