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OPINION

FACTS
The defendant, Wygenzo Coburn, was charged with one count of second degree murder for
the shooting death of John Wesley James, Jr. The proof at trial showed that the defendant shot the
victiminthe head inthe early morning hours of October 7, 1998, causing the victim to suffer severe
braininjury leading to acomatose state. The victim died in the hospital approximately two months
later as aresult of this gunshot wound.

Jerome Jones, an eyewitnesstothe shooting, testified that the victim was his cousin, and that
they had lived together in the two-bedroom Memphis apartment in which the victim was shot. At
about 1:15 a.m. on October 7, 1998, he and the victim were each in their own rooms when the



defendant’ s mother, Joyce Turner, aneighbor, came to the apartment searching for cigarette papers
and acondom. Joneslet her in. Hesaid that she was quite loud, and that it was obviousthat she had
been drinking. When the victim requested that she be quiet because histwo children weretrying to
dleep, Turner asked him if he had acondom. Accordingto Jones, the victimtold Turner that hedid
not have any, and then added, “Y ou out here selling your ass, you buy your own damn condoms.”

Turner responded by telling thevictim to “kissher ass.” Jones said that Turner kept repeating, over
and over, “Kissmy ass, kissmy ass.” An argument ensued, which led to the victim retrieving his
roofing hammer' from the kitchen, chasing Turner out of the apartment, and locking the apartment
door. From outside the locked door, Turner continued “hollering” through the door for the victim
to“kissher ass.” Thevictimstruck thelocked door once with hishammer, and then went back into
his bedroom and closed the door.

After going back intohisown bedroom, Jones could hear Turner knocking on the door of her
sister’s nearby apartment, “trying to get in.” About three or four minutes later, he heard her
knocking on the back door of hisapartment. He opened thedoor, and she came back inside. Asshe
did so, Jones noticed the defendant standing outside on the sidewalk with a nine-millimeter pistol
inhishand. Jones said thet he told the defendant that he was not going to let anyone hit his mother
with the hammer. At that time, the defendant appeared to be “cool.” Jones said that “everybody
knew everybody,” and that he, the victim, and Turner were “all friends.”

In the meantime, however, Jones could hear Turner back inside the apartment telling the
victimto “kiss her ass, kiss her ass, kiss her assagain.” Turner then came running back out of the
apartment, followed by the victim, who once again had his roofing hammer. Jones said that as the
victim chased Turner out of the apartment, he dipped and fell in themud in front of the defendant.
Thedefendant pointed hisgun at the victim and told him not to hit hismother with the hammer. The
victim answered that he was not going to hit the defendant’ s mother, and walked back inside the
apartment, carrying the hammer down at hisside. Turner, Jonessaid, was"just standing there, just
talking crazy,” continuingtotell thevictimto “kiss her ass,” and saying, “ That mother fucker going
to hit me with that hammer.”

Jones testified that the defendant followed the victim to the apartment door, standing on the
porch and pointing his gun where the victim was standing inside the kitchen, as he once again told
him not to hit his mother with the hammer. The victim told the defendant to tell his mother to quit
coming into his apartment telling him to “kiss her ass.” According to Jones's testimony, at about
that point, Turner said, “If you don’t shoot him, [ will, I will, T will, I will.” The victim then said to
the defendant, “Okay, man, I’'m through with it. I'll stay—1’m staying here.” Next, the defendant
backed up about two steps, and the gun went off. The bullet went through the wall beside the open
doorway, striking the victim in the head as he stood inside the kitchen.

1 . . . . . .
At other points during his testimony, Jones referred to this tool as a “hatchet.” Photographs in the record
reveal ashort-handled instrument containing a wedge-shaped hammer-type head at one end, with a hatchet, ingead of
aclaw, at the other end.
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Jones said that the victim had not made any threatening gesturestowardsdther the defendant
or his mother after falling in the mud, that he had never attempted to hit Turner with the hammer,
and that hislast words before the defendant fired the gunwere that he was “through withit.” Jones
said that he had not been aware, at first, that the victim had been shot, and that he did not believethat
the defendant had realized it either. Helater admitted, however, that he could not have known what
wasin the defendant’ smind when hefired the shot. He said that the defendant had told him several
days after the shooting that he had not meant for the gun to fire. Jonestestified that the defendant
and his mother had both been drinking earlier inthe afternoon and evening before the shooting, but
that neither he nor the victim had had anything to drink.?

Officer Jeffrey W. Jordan of the Memphis Police Department wasthe first police officer to
respond to the scene of the shooting. He testified that when he arrived at the scene he saw the
victim, with an apparent bullet wound to the Sde of hishead, lying in apool of blood just insidethe
doorway of the apartment. Two small children, whose ages he estimated at between two and three,
were standing beside the victim.

Dr. O’ Brian Cleary Smith, the Shel by County Medical Examiner, who performed theautopsy
on the victim's body, stated that the victim died as aresult of agunshot wound to his head which
resulted in severe braininjury, causing acomatose state. Theseverebraininjury and comatose state
led to the eventual development of bronchial pneumoniathat ultimately caused his death.

The twenty-five-year-old defendant testified that he was at his aunt’ s apartment, next door
to the victim’ s apartment, at about 1:00 a.m. on October 7, 1998, when his mother came in drunk.
After an argument about her being out so late, hetold her to go hometo hislittle sister, and sheleft.
He next saw her when she “came from next door banging on [his] aunt’s door real hard like
somebody was there.” When he opened the door, she told him that someone was trying to hit her
in the head with a hammer. He immediately grabbed his gun and accompanied her out of the
apartment. As he was trying to find out who was after her, Jonescame out of his apatment. His
mother, he said, was “in one ear yapping,” while Joneswasin the other ear sayingthat it was “ bull
shit,” so that he was unable to understand what either one was saying. About two minuteslater, the
door to Jones s apartment came* flying open,” and the victim “came storming out the door with the
hatchet,” going “straight toward” the defendant’s mother.

The defendant said that the victim dlipped and fell into him, swinging at his arm with the
hatchet as he fell. As the defendant helped him up, the victim drew back again with his hatchet
aimed at the defendant’ s mother. The defendant brought his gun out and stepped back, telling the
victimthat if he hit his mother withthe hatchet, he would shoot him. The victim said to hismother,
“Bitch, I’'m going to kill you, whore, I'm going to fuck you up,” and backed into the dark house,
where the defendant could not see him. At about that time, the defendant said, his mother tapped
him on the shoulder, causing him to jump and the gun to go off. The defendant testified that hewas

2The partiesstipulated that the victim was drug- and alcohol-free when he was admitted to the hospital for
treatment of his gunshot wound.
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not at first aware that the victim had been shot. He said that after the gun went off he turned and
started to walk back toward hisaunt’ s house. Ashewas wa king away, he heard the victim coming
toward the door. The victim dropped his hatchet, grabbed his head, and fell.

The defendant testified that he had been afraid for hismother’ slife. He said that he had only
intended to scare the victim into leaving his mother alone, and had never intended to shoot him. He
claimed that the shooting had been an accident. Headmitted, however, that he had fled the area after
the shooting, hiding out on “the streets and alleys and stuff,” before turninghimself in to the police
on October 13.

The State presented the rebuttal testimony of Joyce Turner, who denied that she had goneto
get her son from her sister’ sapartment. Shesaid that the defendant had been outside on thesidewalk
whenthevictim chased her out of Jones' sapartment, swinging the hatchet at her. The defendant had
pulled her to the side, and the victim had run into the defendant. After falling into the defendant’s
arms, thevictim had gone back into the apartment, where she coul d see him standing behind the door
facing. She had been talking to the defendant when the gun fired. Turner said that she had been
afraid for her life because the victim was swinging the hatchet at her. She thought that if the
defendant had not pulled her out of the way, thevictim would have hit her, and believed that her son
had been tryingto protect her when he shot the victim. She admitted, however, that inher original
statement to police she had never mentioned the victim’s having swung the hatchet at her.

Thejury found the defendant guilty of voluntary manslaughter, and thetrial court sentenced
him as astandard, Range | offender to four years, six monthsin the county workhouse. Following
the denial of hismation for anew trid, the defendant filed a timely appeal to this court.

ANALYSIS
I. Sufficiency of the Evidence

The defendant first contends that the evidence was insufficient to establish beyond a
reasonabl e doubt that he commi tted the off ense of voluntary mand aughter. Specificaly, heargues
that the Statefailed to establish that he committed a knowing killing of the victim. He asserts that
the evidence showsonly that hefired aweapon, “ not that he knew thatthe result of firing theweapon
would be the killing of the [victim].”

When the sufficiency of the convicting evidenceis challenged, the relevant question of the
reviewing court is “whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the offense charged
beyond areasonabledoubt.” Jacksonv. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 2789, 61 L. Ed.
2d 560 (1979). Seealso Statev. Evans, 838 S.W.2d 185, 190-92 (Tenn. 1992); State v. Anderson,
835 S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn. R. App. P. 13(e) (“Findings of guilt in
criminal actions whether by thetrial court or jury shall be set asideif the evidence isinsufficient to
support the findings by the trier of fact of guilt beyond a reasonable doubt.”). All questions
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involving the credibility of witnesses, the weight and value to be given the evidence, and al factual
Issuesareresolved by thetrier of fact. See Statev. Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App.
1987). “A guilty verdict by the jury, approved by the tria judge, accredits the testimony of the
witnesses for the State and resolvesall conflictsin favor of the theory of theState.” Statev. Grace,
493 SW.2d 474, 476 (Tenn. 1973). A jury conviction removes the presumption of innocence with
which adefendant isinitially cloaked and replacesit with one of guilt, so that on appeal,aconvicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tugale 639
S.W.2d 913, 914 (Tenn. 1982).

Voluntary mandaughter is defined in Tennessee Code Annotated Section 39-13-211(a) as
“theintentional or knowing killing of another in astate of passion producedby adequate provocation
sufficient to lead areasonable personto act inanirrational manner.” “*Intentional’ refersto aperson
who actsintentionally with respect to the nature of the conduct or to aresult of the conduct when it
is the person’ s conscious objective or desire to engagein the conduct or cause the result.” Tenn.
Code Ann. § 39-11-106(18) (1997). “A person acts knowingly with respect to a result of the
person’s conduct when the person is aware that the conduct is reasonably certain to cause the
result[.]” Tenn. Code Ann. § 39-11-106(20) (1997).

Viewed in the light most favorable to the State, the evidence in this case showed the
following: After witnessing the victim chase hismother from the apartment with aroofing hammer,
the defendant pointed aloaded nine-millimeter handgun at the victim and threatened to shoot him.
Carrying the hammer in a nonthreatening position down at his side, the victim retreated to the
kitchen of his apartment, with the defendant following to the porch and pointing his gun in the
victim’ sdirection as he continued to threaten him. The defendant’ s mather urged the defendant to
shoot the victim even though the victim said that he was finished arguing with the defendant’s
mother. The defendant then fired his weapon through the wall of the apartment beside the open
doorway, striking the victim, who was standing behind the door frame, in the head and ultimatdy
causing his death. From this evidence, a rational trier of fact could have concluded that the
defendant shot the victim either intentionally, i.e., with the conscious desire to cause the result, or
knowingly, i.e., with the awareness that his conduct was reasonably certain to causetheresult. By
convicting him of voluntary manslaughter, the jury obviously concluded that the defendant was
provoked by thevictim’ streatment of his mother, but that his actions went beyond those necessary
to defend his mother. The evidence at trial was more than sufficient to support the defendant’s
conviction of voluntary manslaughter. Thisissue, therefore, is without merit.

I1. Reasonable Doubt I nstruction

The defendant next contends that the trial court erred in its reasonabledoubt instruction to
thejury. In particular, hearguesthat thecourt’ sfailureto issue the standard pattern jury instruction
containing “moral certainty” languagelowered the standard of proof by which the State had to prove
him guilty of the offense, depriving him of his rights under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution. The State responds by citing a number of this
court’s recent opinions that hold that Tennessee Pattern Jury Instruction 2.03(a), the reasonable
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doubt instruction utilized by the trial court in this case, is not unconstitutionally deficient for its
failure to include “moral certainty” language.

Thedefendant asked that thetrial court instruct the jury on reasonable doubt by useof T.P.I.-
Crim. 2.03, which containslanguage that thejury must find thedefendant gui Ity toamorad certainty.
The trial court refused the request, opting instead to use T.P.I.-Crim. 2.03(a), which provides as
follows:

A reasonabledoult isadoubt based upon reason and common
sense after careful and impartial consideration of al the evidencein
this case.

It isnot necessary that the defendant’ sguilt be proved beyond
all possible doubt, as absolute certainty of guilt is not demanded by
the law to convict of any criminal charge.

A reasonabledoubt isjust that—adoubt that i s reasonabl e af ter
an examination of al the facts of this case.

If you find that the state has not proven every element of the
offense beyond a reasonable doubt, then you should find the
defendant not guilty.

The defendant complains that thisinstruction fails to adequately define the meaning of reasonalde
doubt in the context of a criminal trial, allowing thejury to convict a defendant on less proof than
that required by the “moral certainty’ language of T.P.I.-Crim. 2.03.

We have previously rejected similar challengesto the use of T.P.1.-Crim. 2.03(a). See, e.q.,
Statev. Ronald D. Correll, No. 03C01-9801-CC-00318, 199 WL 812454, at * 8 (Tenn. Crim. App.
Oct. 8, 1999), perm. to appeal denied (Tenn. April 24, 2000) (holding tha T.P.I.-Crim. 203(a) is
consistent with principles of due process); State v. Tony Fason, No. 02C01-9711-CR-00431, 1999
WL 588150, at *4 (Tenn. Crim. App. Aug. 6, 1999), perm. to appeal denied (Tenn. Feb. 7, 2000)
(“*Moral certainty’ isnot required languagein ajuryinstruction.”); State v. Roscoe L. Graham, No.
02C01-9507-CR-00189, 1999 WL 225853, at * 12 (Tenn. Crim. App. April 20, 1999) (holding that
reasonabledoubt instruction omitting language of moral certainty isadequate). In Statev. Melvin
Edward Henning, No. 02C01-9703-CC-00126, 1997 WL 661455, at *9 (Tenn. Crim. App. Oct. 24,
1997) (footnote and citations omitted), we rejected a challenge that T.P.l. Crim. 2.03 (a) was
constitutionally deficient because it did not contain “moral certainty’ language:

Tennessee Pattern Instruction 2.03(a) tracksvirtually identical
language of pattern reasonable doubt ingructions approved by a
majority of the federal circuits. Moreover, the questioned language
“based upon reason and common sense” and “absol utecertainty isnot
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required” hasrepeatedly been upheld aspassing constitutional muster.

We do not find that the instruction taken separately renders
the reasonable doult instruction constitutionally deficient.
Additionally, considering this language in the context of the full
charge, we find no reasonabl e likelihood that the jury understood the
instruction to permit conviction after anything but aprocess of careful
deliberation or upon lessthan proof beyond areasonable doubt. This
issue is without merit.

Weconcludethat thetrial court’ suseof T.P.I.-Crim. 2.03(a) inthiscaseadequately conveyed
the meaning of reasonable doubt to the jury, and did not lower the standard of proof by which the
State had to prove the defendant guilty of the elements of the offense This issue, therefore, is
without merit.

[11. Enhancement Factor (10)

Finaly, the defendant contendsthat thetrial court erred in applying enhancement factor (10)
to enhance his sentence. Tenn. Code Ann. § 40-35-114(10). He arguesthat thetria court’s use of
this enhancement factor was improper because a high risk to human life was an essential element
of hiscrime of voluntary manslaughter. The State points out that enhancement factor (10) has been
found to be appropriate in cases of voluntary manslaughter when individuals other than the victim
were placed at risk by the defendant’ sactions, and assatts that it was appropriately goplied in this
case based on evidence that other individuals, including Jerome Jones and the defendant’ s mother,
Joyce Turner, were present when the defendant brandished his loaded weapon and fired it into the
apartment.

The defendant, as the party challenging the sentence imposed by the trial court, has the
burden of establishing that the sentence is erroneous. Tenn. Code Ann. 8§ 40-35-401, Sentencing
Commission Cmts.; State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). When a defendant
challengesthe length and manner of serviceof a sentence, itisthe duty of this court to conduct ade
novo review ontherecord withapresumption that “ the determinations made by the courtfromwhich
theappeal istaken arecorrect.” Tem. Code Ann. §40-35-401(d). Thispresumptionis*conditioned
upon the affirmative showing in the record that the trial court considered the sentencing principles
and all relevant factsand circumstances.” Ashby, 823 S.W.2d at 169. Theweight to be afforded an
enhancement or a mitigating factor is left to the trial court’s discretion as long as the trial court
complies with the purposes and principles of the 1989 Sentencing Act, and its findings are
adequately supported by therecord. Tenn. Code Ann. 8 40-35-210 (1997), SentencingCommission
Cmts.; State v. Moss, 727 S.W.2d 229, 236 (Tenn. 1986).

In this case, the trial court found two enhancement factors applicable: (1) the defendant
possessed or employed afirearm, explosive device or other deadly weapon during the commission
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of the offense; and (2) the defendant had no hesitation about committing a arime when the risk to
human life was high. Tenn Code Ann. § 40-35-114(9) and (10) (1997). The court found no
applicable mitigating factors. AsaRange I, standard offender convicted of a Class C felony, the
defendant was subject to a sentence ranging from three to six years. See Tenn. Code Ann. § 40-35-
112(a)(3) (1997). Based on the presence of the enhancement factors, and the absence of any
mitigatingfactors, thetrid court enhanced the defendant’s sentence from the minimum of threeyears
to four years, six months, and ordered that he serve his time in the county workhouse.

The defendant challengesonly the application of enhancement factor (10), arguing that it is
inherent in the offense of voluntary manslaughter. The applicability of a particular enhancement
factor must be determined on a case-by-case basis. State v. Lavender, 967 S.W.2d 803, 807 (Tenn.
1998). If the same facts tha establish an element of the offense charged are also used to establish
the enhancement factor, then the enhancement factor may not be used to increase punishment. 1d.
(citing Statev. Jones, 883 S.\W.2d 597, 601 (Tenn. 1994)). However, although enhancement factor
(20), “[t]he defendant had no hesitation about committing a crime when the risk to human life was
high,” Tenn. Code Ann. § 40-35-114(10) (1997), isinherent in every homicide casewith respect to
the victim, the trial court may appropriately consider this factor when the evidence shows that the
defendant’ s actions placed the lives of individuals other thanthevictim at risk. See Statev. Kelley,
34 SW.3d 471, 480 (Tenn. Crim. App.), perm. to appeal denied (Tenn. 2000); see also State v.
Bingham, 910 S.\W.2d 448, 452 (Tenn. Crim. App. 1995); Jones, 883 S.W.2d at 601. Therecordin
thiscasereflectsthat thetrial court applied enhancement factor (10) based onthe presence of persons
other than the victim in the areawhen the defendant fired his gun through the wall of the apartment.
The evidence at trial showing that the victim’'s two children, as well as Jones and Turner, were
present in theimmediatevicinity and thus subject to risk by the defendant’ s actionsin firing hisgun
into the apartment, supports the trial court’s application of thisfactor. Thisissue iswithout merit.

CONCLUSION

Based on the foregoing and the record as awhole, we affirm the judgment of thetrid court.

ALAN E. GLENN, JUDGE



