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OPINION

In April 1996, the petitioner was convicted of burglary by a jury in the Shelby County
Criminal Court, and was sentenced as acareer offender to twel ve yearsin the Tennessee Department
of Correction. This oourt affirmed on direct appeal, and the Tennessee Supreme Court denied
permission to appeal. See State v. Karl Hamilton ak.a. Randolph Pruitt, No. 02C01-9611-CR-
00390, 1997 WL 584303 (Tenn. Crim. App. Sept. 19, 1997), perm. to appeal denied (Tenn. Apr. 20,
1998).

On April 26, 1999, the petitioner filed a pro se petition for post-conviction relief in the
Shelby County Criminal Court. The court dismissed the petition for failureto file within the statute
of limitations. On appeal, thiscourt reversed the dismissal order and remanded the caseto determine
whether the petition had been timely delivered to the prison authorities for mailing. See Karl
Hamilton, a.k.a. Randolph Prewittv. State, No. W1999-01793-CCA-R3-PC, 2000 WL 72043 (Tenn.




Crim. App. Jan. 25, 2000). Following a hearing, the post-conviction court again dismissed the
petition as untimely, and it is that dismissd which is the basis for this appeal.

ANALYSIS

Petitioner argues that his petition for post-conviction relief waswrongly dismissed because
there was sufficient evidence at the hearing to show that his petition had been timely filed. Asa
genera rule, the findings of fact of a trial court are conclusive on appea unless the evidence
preponderates against the judgment. Cooper v. State, 849 SW.2d 744, 746 (Tenn. 1993).
Accordingly, thiscourt isbound to affirm the judgment unlesstherecord indicates otherwise. Black
v. State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990). The burden of establishing that the
evidence preponderates against the trial court’ s findingsis on the petitioner. Henley v. State, 960
S\W.2d 572, 579 (Tenn. 1997).

Thelaw controlling petitionsfor post-convictionrelief isset out in the 1995 Post-Conviction
Procedure Act. See Tenn. Code Ann. 88 40-30-201 to -310. It provides that, with certain
exceptions, apetition for post-conviction relief must be filed within oneyear of the date of thefinal
action of the highest state appellate court to which an apped istaken, or, if noappeal istaken, within
oneyear of the date on which the judgment becamefinal. Tenn. Code Ann. § 40-30-202(a) (1997).
Rule 49(c) of the Termessee Rules of Criminal Procedure provides in pertinent part that: “If
petitions for post-conviction relief or other papers are prepared by or on behalf of apro se litigant
incarcerated in a correctional facility, filing shall be timely if the papers are delivered to the
appropriate individual at the correctional facility within the time fixed for filing.” See Neely v.
State, 34 S.W.3d 879, 880 (Tenn. Crim. App.), perm. to appeal denied (Tenn. 2000). Additionally,
theversion in effed, at the timethe pro se petition wasfiled, of Rule 28, Section 2(G), of the Rules
of the Supreme Court of Tennessee provided that: “[a] post-conviction petition filed by apro se
petitioner who isincarcerated is filed when it is received by the appropriate prison authorities for
mailing.” Seeid.

Petitioner’ sapplication for permissionto appeal to the Tennessee Supreme Court wasdenied
on April 20, 1998, and he had one year from that date to file a petition for post-conviction relief.
While the pro se petition for post-conviction relief bears the petitioner’s signature as “Randol ph
Prewitt,” hedid not dateit. However, the notary statement on the signature pageof the petition bears
thedate April 13, 1999, apparently in the same handwriting asthe signature of thenotary. Likewise,
the petitioner’ s affidavit, setting out additional information, and apparently filed with his petition
for post-conviction relief, also was dated April 13, 1999, by the notary public. Thefirst page of the
petition bearsthe stamp of the Shelby County Criminal Court Clerk, with the handwritten signature
of adeputy clerk and the handwritten date April 26, 1999. Thus, although the petition appears to
have been notarized within the limitations period, it was not filed by the clerk until after the period
had expired.

AtthehearingheldonMay 11, 2000, the petitioner identified hispetition for post-conviction
relief, as well as an envelope in which, apparently, he had placed the petition for mailing to the
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criminal court clerk. Hesaid that he delivered both to the“mail prison authorities” at theinstitution
where he was then housed but was not asked when he had done this. However, an employee from
the mail room at the West Tennessee State Penitentiary testified that the envelope carried their
outgoing mail stamp with the date that “[l]Jooks like April 15th [1999]. It's kind of --.” The
witness' s response was interrupted, and shewas not asked to completeit. She also stated that it is
the habit and routine of the mail room to stamp files on the day they arereceived for mailing. After
considering the testimony presented, the post-conviction court held that the petition was not timdy
filed and dismissed it.

Although the proof is sketchy, we note that the original pro se petition was executed before
anotary publicon April 13, 1999, andthe interrupted satement of the mal room clerk was that it
“[looks like” the institution received it on April 15, 1999. Both of these dates are within the
statutory period for thetimely filing of apetition for post-convictionrelief. At the conclusion of the
hearing, the prosecutor correctly observed that theissuewhich thiscourt remanded for determination
was whether the petition for post-conviction relief had been timely because it had been “ delivered
to the appropriate prison authority” for mailing or whether it wasuntimely because it had, instead,
“been delivered to afamily friend.” Theonly proof presented showsthat the petition was delivered
to the institution’s mail room to be sent to the Shelby County Criminal Court Clerk’s Office
apparently within the limitations period. Thus, we conclude that the petition for post-conviction
relief was timely filed.

The State hasargued on appeal that the petitioner’ sproof of timelinesswasdeficient because
the envelope, about which the mail room derk testified, was not made an exhibit to the hearing.
However, since the only evidence in therecord is that the petitioner, apparently, made a timdy
delivery of the petition “to appropriate prison authorities for mailing,” it would not appear to be
pivotal to our consideration whether the envelope, itself, was made an exhibit. In thisregard, we
note additionally that, at the hearing, the State neither questioned the mail room clerk as to her
interpretation of the date nor argued that the delivery was not timely. Accordingly, thefact that the
envel ope was not made an exhibit does not affect our conclusion.

CONCLUSION

Based upon the foregoing authorities and reasoning, we conclude that the petition for post-
conviction relief was timely because it was delivered to the institution’s mail room. Accordingly,
we reverse the finding of the post-conviction court that the petition was untimely and remand this
matter for further proceedings consistent with this opinion.

ALAN E. GLENN, JUDGE



