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OPINION
Defendant was originally tried in the General Sessions Court pursuant to an arrest warrant.

After conviction, he appealed to the Criminal Court where, again, he was convicted at abenchtrial.
He duly perfected an appeal to this court.

1Defendant spells his last name “Woolls;” however, we utilize “Wools” snce itis our policy to follow the
spelling in the charging instrument.



FACTS

Several witnessestestified for the state concerning the conditionsobserved at thedefendant’ s
residence. Therewasno material conflict in their testimony, and we will summarizethe testimony
in alight most favorable to the state. The defendant did not testify at trial.

On June 24, 1999, a Department of Human Services worker along with several law
enforcement officers went to defendant’s Haywood County residence to investigate a complaint
about the condition of the premises. Only the defendant’ s sixteen-year-old son was present. Upon
entry, they found the condition of the premisesto befilthy anddeplorable. Clothes, garbage, animal
feces and animal urine were all over the floor in various parts of the residence. Plates with dried,
molded food on them were dso found in various parts of the residence. It was apparent to those
present that these conditions had existed for asubstantial period of time. Much of the animal feces
was“ starting to dry out” and was* ceked to thefloor.” The condition and ador intheresidencewere
so putrid that at least two officers becameill and left the premises.

Numerous dogs were found inside the residence. One dog was chained to apiano leg with
achain so short he could not stand. There wasno food or water available to him. Another dog was
found chained to a board in the wall with afoot-long chain. He had nofood or water available to
him. Severa other dogs were found in aroom filled with animal feces and urine. Furthermore,
many of these dogs had feces and urine on them. There were several kittens in a cage with “cat
waste all inthe cage.” Again, no food or water was available to the kittens.

The next day the defendant admitted to the Department of Human Services worker that he
resided in the premises and “had been in Memphis related to work” the previous day.

Two of the dogswere examined by aveterinarian the day after the discovery. Onewasfound
to have ear mites and lesions on the back of both ears. Hisweight wasin thelow normal range, and
other aspects of the physical examination gopeared to be nommal. The other dog was modestly
underweight but “was covered with dried body fluids believed to be urine.”

Based upon this proof, the trial court convicted the defendant of cruelty to animals.

SUFFICIENCY OF THE EVIDENCE

Defendant contends the evidence was insufficient to support his conviction for animal
cruelty. We respectfully disagree.

A. Standard of Review

Inabenchtrial, theverdict of thetrial judgeisentitled to the sasmeweight on appeal asajury
verdict. Statev. Holder, 15 S.\W.3d 905, 911 (Tenn. Crim. App. 1999). A finding of guilt by the
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trial court shall be set aside if the evidence is insufficient to support the finding by the trier of fact
of guilt beyond areasonable doubt. Tenn. R. App. P. 13(e).

When an accused challenges the sufficiency of the convicting evidence, our standard of
review is whether, after reviewing the evidence in a light most favorable to the prosecution, any
rational trier of fact could have found theessential elements of the crimebeyond areasonabl e doubt.
Jackson v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Questions
concerning the credibility of the witnesses, the weight and value to be giventhe evidence aswell as
all factual issues raised by the evidence, are resolved by the trier of fact, not this court. State v.
Tuttle, 914 SW.2d 926, 932 (Tenn. Crim. App. 1995). Nor may this court reweigh or re-evaluate
the evidence. Statev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). On appeal, the stateis entitled
to the strongest legitimate view of the evidence and all inferencestherefrom. Id. Because averdict
of guilt removes the presumption of innocence and replaces it with a presumption of guilt, the
accused has the burden in this court of illustrating why the evidence is insufficient to support the
verdict returned by the trier of fact. Statev. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982).

B. Cruelty to Animals

Tenn. Code Ann. 8§ 39-14-202(a)(2) provides that a person commits the offense of cruelty
to animals when he “intentionally or knowingly . . . [f]ails unreasorably to provide necessary food,
water, care or shelter for an animal in the person’s custody.”

Viewing the evidence in a light most favorable to the state, we can only conclude that the
evidence was sufficient to sustain the guilty finding. The condition of the premises where the
animals were kept was filthy and deplorable with animal feces and urine throughout the premises.
The animals had feces and urine all around them and on them. There was also evidence that they
did not have food and water available to them. The affidavit of complaint in the arrest warrant,
whichisthe charginginstrument inthis case, specifically alleged that the cruelty related to the dog
chained to the piano, the dog chained to the wall, and the kittens in the cage. The evidence was
sufficient for arational trier of fact to conclude that the defendant unreasonally failed to providethe
necessary food, water and care for these animals. Thisissue iswithout merit.

EVIDENCE OUTSIDE ALLEGATIONSIN WARRANT

Defendant contends the trial court erred in allowing testimony relating to animals not
mentioned in the affidavit of complaint. Theaffidavit of complaint only listed thetwo chained dogs
and the kittens. Thisissue iswaived since the defendant has failed to make appropriate references
totherecord. Tem. Crim. App. R. 10(b); Statev. Schaller, 975 S.W.2d 313, 318 (Tenn. Crim. App.
1997); see also Tenn. R. App. P. 27(a)(7) and (g). Regardless, we conclude that the questioned




evidence was relevant to show the overall condition of the premises and the defendant’ s treatment
of the animals specifically charged in the &fidavit of complant. Thisissueiswithout merit.?

OPINION TESTIMONY

Defendant contends the trial court erroneously allowed two witnesses to give an opinion as
to the suitability or acceptability of the premisesfor animal habitation. Hefurther contendsthetrial
court erred in allowing one witness to give an opinion as to “whether the condition of the house
would be more or less objectionable if the animals had not been tied or caged.”

Lay witnesses may give testimony in the form of an opinion where the testimony is "(1)
rationally based on the perception of the witness and (2) helpful to a clear understanding of the
witness's testimony or the determination of afact inissue.” Tenn. R. Evid. 701(a). Thetesimony is
not objectionable merely because it embraces an ultimate issue before the trier of fact. Tem. R.
Evid. 704. However, the admission of lay opinion testimony islimited to those situationswherethe
trier of fact could not readily draw its own conclusions on the ultimate issue, without the aid of the
witness's opinion testimony. Blackburn v. Murphy, 737 S.W.2d 529, 533 (Tenn. 1987). When the
admission or exclusion of evidence is challenged on appedl, it is reviewable only for abuse of
discretion. State v. Gray, 960 S.W.2d 598, 606 (Tenn. Crim. App. 1997).

To the extent that the two witnesses testified in the form of an opinion about the sutability
of the premisesfor animal habitation, thetestimony was based upon their perception and was hel pful
to an understanding of their testimony. Astotheother witnesswho testified that the premiseswoul d
havebeenworseif theanimadshad not been confined, thetrial court sustained defendant’ s objection.
Thisissue is without merit.

SENTENCING

Defendant contendsthetrid court erredinfailing to suspend hisentire sentenceand requiring
him to serve ten days of incarceration. Again, we disagree.

A. Standard of Review

Misdemeanor sentencing is controlled by Tenn. CodeAnn. § 40-35-302, which providesin
part that the trial court shall impose a specific sentence consistent with the purposes and principles

2Defendant in hisbrief on thisissue alleges that “it isimpossible for thiscourt to determine whether the trial
judge convicted the defendant of Tenn. Code Ann. § 39-14-202(a)(2) [relating to food, water and care] or Tenn. Code
Ann. 8 39-14-202(a)(4) [relating to confinement of an animal in a cruel manner].” We consider this outside theissue
framed for our review. Nevertheless, we conclude that the defendant is not entitled to relief on the merits of thisiswue.
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of the 1989 Criminal Sentencing Reform Act. See State v. Palmer, 902 SW.2d 391, 393 (Tenn.
1995). We further note that the trial court has more flexibility in misdemeanor sentencing than in
felony sentencing. State v. Troutman, 979 SW.2d 271, 273 (Tenn. 1998). One convicted of a
misdemeanor, unlike one convicted of a felony, is not entitled to a presumption of a minimum
sentence. State v. Baker, 966 S.W.2d 429, 434 (Tenn. Crim. App. 1997); State v. Creasy, 885
S.W.2d 829, 832 (Tenn. Crim. App. 1994).

The defendant has the burden of establishing suitability for total probation. Statev. Boggs,
932 S.\W.2d 467, 477 (Tenn. Crim. App. 1996); Tenn. Code Ann. § 40-35-303(b). Even though
probation must be automaticall y considered, “ the defendant isnot automatically entitled to probation
asamatter of law.” Tenn. Code Ann. § 40-35-303(b) Sentencing Commission Comments; State v.
Hartley, 818 SW.2d 370, 373 (Tenn. Crim. App. 1991). A defendant seeking full probation bears
the burden on appeal of showing the sentence imposed isimproper, and that full probation will be
in the best interest of the defendant and the public. Baker, 966 SW.2d at 434.

B. Analysis

The defendant’ s testimony at his sentencing hearing indicated that hehad a college degree,
had six children and two stepchildren, and was presently employed in the computer field.
Previoudy, he had experienced trouble in keeping approximately twenty horses confined. After
numerous complaints, he moved the horses to another location but continued to have the same
problem. He appeared before the general sessionscourt and was convicted of “allowing my horses
torun at large.” See Tenn. Code Ann. § 44-8-401. Defendant also had driving on revoked license
and worthless check offenses, both of which were dismissed upon payment of costs. Although the
defendant was never specificaly asked, he never accepted responsibility or expressed remorse
concerning the present offense.

We decline to disturb the sentence imposed by the trial court. The defendant has failed to
establish that he is entitled to full probation. Thisissue iswithout merit.

CONCLUSION

Based upon our examination of the record, we affirm the judgment of the trial court.

JOE G. RILEY, JUDGE



