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OPINION

At approximately 3:00 p.m. on January 20, 2000, Metropolitan Nashville Police
officers Angela Page and Brad Alexander were investigating possible drug-dealing activity behind
aconvenience store located near the intersection of 28™ and Clifton Streetsin Nashville. Whilethe
officerswere on the scene, a person using a public telephone booth gained Officer Page’ s attention
and pointed out that a man was slumped over in atruck parked near the phone booth.

Officer Page went to the driver’'s side of the truck, observed the appaently
unconscious defendant slumped over inthe driver’ s seat, and attempted to rouse him by rapping on
thewindow. She continued to rap on the window for two to three minutes, long enough for Officer
Alexander to go to the patrol car, initiate arecords check on the truck license tag, and return to the



truck. After Officer Alexander’ sreturn, Officer Pagewasfinally successful inrousng thedefendant.
When the defendant rolled down the window and asked what the officer wanted, Officer Page
smelled alcohol and saw an open bottle of liquor near the defendant’s right hand. The defendant
stated that he had “just drove up[,] . . . parked histruck|, and] waswaiting to use the phone.” When
Officer Page asked the defendant whether he had been drinking, he responded, “Well, yeah. Just
because I’ ve been drinking doesn’t mean I ve been driving.”

Both OfficersPage and Alexander noticedthat thekey to thetruck wasin theignition
switch; however, the truck engine was not running and was never started while the officerswere on
the scene. The defendant was alone inside the truck, which was located in the parking lot of the
convenience store. The store was open for business and was being patronized by a number of
customers at the time of the officers’ encounter with the defendant. Neither officer could testify
how long the truck had been parked before they arrived on the scene.

Officer Page testified that when she asked the defendant to step out of the truck, he
became “very uncooperative, very belligerent.” He refused to partidpate in field sobriety tests,
indicated that he hated the police, and protested that “just because he was drinking didn’t mean he
wasdriving.” The officersarrested the defendant and transported him to the police station, where
they read him theimplied consent law. Hethen refused abreath-alcohol test. Duringthe two hours
that Officer Page had contact with the defendant on January 20, 2000, “[h]e was staggering,
stumbling, [and had] the obvious odor of alcoholic beverage on hisperson.” Her official report of
thearrest indicated that hewas* loud and talkative,” hiseyeswere” bloodshot” and “ watery,” hewas
“confused,” his state of intoxication was*“extreme,” and he was unable to operate avehicle. Officer
Page testified that these descriptions were based upon her observaions.

Officer Alexander described the defendant asbelligerent and smelling of alcohol. He
had very watery, bloodshot eyes, and upon exiting the truck, the defendant had to brace himself
against the truck bed to avoid falling down. He corroborated Officer’ s Page’ stestimony concerning
the defendant’ s attitude toward police and his behavior following his arrest on the scene. When
asked whether he wouldhave all owed thedefendant to go free had he taken abreath alcohol test and
passed, Officer Alexander testified that he would not have let hm drive, but “[p]ersonally, | would
have, you know let him [go] —[w]ell, actually, different circumstances; he did haveawarrant for his
arrest, so, no, | wouldn’'t have let him go.” Officer Alexander opined that the defendant was
incapable of operating a motor vehicle.

After the state concluded its direct examination of Officer Alexander, the defendant,
outside the presence of thejury, moved for amistrial because of Officer Alexander’ stestimony that
the defendant was the subject of an outstanding warrant. He argued that the state had portrayed the
defendant as being hostile to the police and that the testimony about the warrant was especially
damaging because, with the other evidence in the case, it portrayed the defendant as alawless
individual. The state argued that the warrant was issued for failing to appear. It proposed that the
jury betold of the rather innocuous nature of the charge supporting the warrant, but the defendant



objected to the jury being given thisinformation. Thetrial court held that the testimony was error
but that “it’s minor enough that it is not sufficient for . . . amistrial.”

The jury returned to the courtroom, and the trid judge instructed them as follows:

L et me share a couple of things with you: Oneof my
responsibilitiesisto make certain that everybody getsafair trial. And
one aspect of afair trial isto make certain that only that evidence
which pertainsto the matter that you' reto decideis presented to you.
And it's not to suggest that you're not smart enough and mature
enough to put other matters aside, but you just don’t want to worry
about, you know, “Wedl, did they consider something that they
shouldn’t be considering?”’

| have evaluated a matter and | want to share it with
you. In response to a question that did not require the additional
information as part of the answer, but which | think was a fair
inclusion, the Officer said, “Well, | wouldn’t have let him go anyway
because he had an outstanding warrant.”

| don’t want you to infer anything wrong from that.

First, | want you [to] know that | now know what it is, and it’s an
extremely minor thing. Though the Officer had a duty to take a
person down, say, you know, “Hereitis and thisisin the computer
and I’ m supposed to bring himin for this paperwork to be submitted.”

It doesn’t have anything to do with this offense. It was avery minor
matter, but the Officer dd have a duty not to let him go. And | don’t
want you to consider it at all.

Theimportant thing isto focus on what’ sthe issue to
be tried today. And it doesn’'t matter if the Defendant is Florence
Nightengale, who has saved a thousand people from drowning, or
someone Who has been lessthan a perfect citizen, it doesn’t matter.
The question is, on the day in question, January the 20" of 2000, was
the Defendant driving or in physical control of [d motor vehicle
while under the influence of an intoxicant, and so please limit your
consideration to that. And | insist that you strike from your
consideration any suggestion that there was a warrant out there.

Number One, it's not relevant;

Number Two, it was extremely minor; and



Number Three, it would be justification for amistrial
iIf you let tha creep into your decision making process.

So please disregard that, I’ mvery serious about it.

Testimony resumed after this instruction was given, and Metro Officer Overton
Merritt testified that he had several years experience in administering breath alcohol tests at the
police station. Although the defendant refused the test, Officer Merritt observed the defendant for
aperiod of time after Officer Page brought him in. Based upon observing “thousands’ of persons
to whom he had administered breath al cohol tests, hetestified that the defendant was “ very talkative
... angry, confused, extreme odor of acohol, surred speech, he staggered, red eyes, red bloodshot
eyes, and he was drunk.”

The defendant did not testify. Based upon the evidence summarized above and
evidence of aprior DUI, the jury convicted the defendant of second-offense DUI.

Inthedefendant’ sfirstissue, he challengesthe sufficiency of theconvicting evidence.
Specifically, he complains that there was no evidence that the parked truck in which the defendant
was found was capable of being operated.

Inreviewing the sufficiency of the convictingevidence, weapply afamiliar standard.
When an accused challenges the sufficiency of the evidence, an appellate court inspects the
evidentiary landscape, includingitsdirect and circumstantial contours, from the vantage point most
agreeable to the prosecution. The reviewing court then decides whether the evidence and the
inferencesthat flow therefrom permit any rational factfinder to conclude beyond areasonable doubt
that the defendant is guilty of the charged crime. See Jackson v. Virginia, 442 U.S. 307, 324, 99S.
Ct. 2781, 2791-92 (1979); Tenn. R. App. P. 13(e); Satev. Duncan, 698 S.W.2d 63, 67 (Tenn. 1985).
Thisrule appliesto findings of guilt based on direct evidence, aswell ascircumstantial evidence or
acombinationthereof. See Satev. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990), overruled
on other grounds by Sate v. Hooper, 29 SW.3d 1 (Tenn. 2000). On appeal, a defendant no longer
enj oys the presumption of innocence; consequently, he shoulders the burden of demonstrating that
the evidenceislegally insufficient to support the conviction. Satev. Tuggle 639 SW.2d 913, 914
(Tenn. 1982).

In determining sufficiency of the evidence, the court does not replay and reweigh the
evidence. See State v. Matthews, 805 SW.2d 776, 779 (Tenn Crim. App. 1990). Witness
credibility, the weight and value of the evidence, and factual disputes are entrusted to the finder of
fact. Sate v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Nor may this court substitute its
inferencesfor thosedrawn by thetrier of fact fromtheevidence. SeeLiakasv. Sate, 199 Tenn. 298,
305, 286 S.W.2d 856, 859 (1956); Farmer v. State, 574 S.W.2d 49, 51 (Tenn. Crim. App. 1978).
Rather, this court extends to the State of Tennessee the strongest legitimate view of the evidence
contained in the record aswell as reasonable and | egitimate inferences that may be drawn from the
evidence. See Cabbage, 571 S.W.2d at 835.



As is pertinent to the present case, a person commits DUl who drives or isin
“physical control of any automobile or other motor driven vehicle on any of the public roads and
highways . .. or whileon. . .any. .. premiseswhich isgenerally frequented by the public at large”
while under the influence of any intoxicant. Tenn. Code Ann. 8 55-10-401(a) (1997).

By defining DUI toincludemere* physical control” of amotor vehicle, thelegidature
created astrict liability crime. See Satev. Turner, 953 SW.2d 213, 215 (Tenn. Crim. App. 1996).
To assesswhether adefendant wasin physical control of avehidefor purposes of the DUI offense,
ajury looksto thetotality of thecircumstances, including “the location of the defendant in relation
to the vehicle, the whereabouts of the ignition key, . . . the defendant’s ability, but for his
intoxication, to direct the use or non-use of the vehicle, or the extent to which the vehicle itself is
capable of being operated or moved.” Satev. Lawrence, 849 SW.2d 761, 765 (Tenn. 1993); see
Turner, 953 S.W.2d at 215 (“[I]n enacting the driving while intoxicated statute, the legislature
desired not only to prohibit the operaion of a vehicle by an intoxicated individual, but dso to
remove from the inebriated the option of operating a vehicle.”).

In our view, the totality of the circumstances indicates that, while intoxicated, the
defendant was in physical control of the truck on premises generally frequented by the public at
large. Thestateintroduced ample evidence of the defendant’ sintoxication, afact that the defendant
neither contested at trial nor contests on appeal. Likewise, he does not contest that the location of
the vehicle was in a place frequented by the public, and the evidence shows that it was in such a
place. Thedefendant was not only aloneinsidethe vehicle but wasinthedriver’ sseat. Thekey was
located in theignition switch. Although there was no testimony that the truck enginewas started or
that the officers saw the truck move under its own power, the defendant told Office Page at the scene
that hehad “justdroveup . .. and parked.” This statement established that the vehiclewas operable
and that the defendant, but for hisintoxication, could have driven it away.

These facts place this case solidly within the ambit of cases wherein sufficiency of
the evidencewas found. See, e.g., Lawrence, 849 S.W.2d at 765 (defendant’ s truck stopped in the
road, and defendant was asleep in the driver’ s seat with the vehicl € s keys in his pocket; defendant
“could have at any time started the engine and driven away”); Sate v. Johnny Wade Meeks, No.
03C01-9811-CR-004411, slipop. at 6 (Tenn. Crim. App., Knoxville, Dec. 3, 1999) (defendant alone
and in driver’s seat of van with motor running and lights on; evidence sufficient to prove physical
control), perm. app. denied (Tenn. 2000); State v. David W. Seiber, No. 01C01-9505-CC-00138,
dlip op. a 8 (Tenn. Crim. App., Nashville, Feb. 13, 1997) (defendant found either asleep or passed
out behind the whedl of the vehicle with the headlights on and the key in the ignition; evidence
sufficient that defendant exercised physical control over thevehicle); Satev. JamesW. Sarnes, No.
01C01-9408-CC-00279, slipop. at 5 (Tenn. Crim. App., Nashville, July 14, 1995) (defendant’ s car
mechanically capable of being driven, so dispute whether he actually attempted to start vehicleis of
no consequence), perm. app. denied (Tenn. 1996).

Thus, we conclude that the evidence was sufficient to support the jury’s verdict.



In the defendant’ s next issue, he is aggrieved of thetrial court’sfailureto declare a
mistrial in response to Officer Alexander’ s statement about an outstandi ng warrant. A Ithough the
defendant doesnot say so in hisbrief, we assumethat hiscomplant about thistestimony isgrounded
in Tennessee Rule of Evidence 404. Under Rule 404, character evidenceis generally inadmissible
to prove action in conformity with the character or trait on aparticular occasion. Thestate, however,
takes no painsto posit that the testimony was admissible; rather, it arguesthat thetrial court did not
err in refusing to grant a mistrial. Essertially, the state argues tha the trial court acted within its
discretion to deny themotion for amistrial because the testimony about the outstanding warrant was
not egregious and, in any event, it was effedively offset by the court’ sinstructions. We agree.

Theentry of amistrial isappropriate when thetrial cannot continue for somereason,
or if thetrial does continue, a miscarriage of justice will occur. Sate v. McPherson, 882 SW.2d
365, 370 (Tenn. Crim. App. 1994). “A mistrial isusually appropriatein acriminal case only where
thereisa‘manifest necessity.”” State v. Seay, 945 SW.2d 755, 764 (Tenn. Crim. App. 1996). The
burden of showing manifes necessity restsupon the defendant. 1d. Thedecisionto grant amistrial
lies within the sound discretion of the trial court, and this court will not disturb the trial court’s
determination unless aclear abuse of discretion appears on the record. McPherson, 822 SW.2d at
370.

Even though the testimony about thewarrant was inadmissible evidence pursuart to
Rule 404, the only information communicated to thejury was the existence of awarrant. Thetrial
court took painsto minimizethe significance of the warrant. Thetrial judge cogently emphasized
to the jury, not only that the existence of awarrant was irrelevant to the case on trial, but also that
the warrant represented an insignificant matter. Even though the trial judge did not specifically
instruct the jury as to the dangers of propensity evidence, we think he effectively abated any
prejudice to the defendant that resulted from Officer Alexander’ s statement.

“It is presumed that the jury followed the trial judge’ s ingructions not to consider
inadmissible evidence.” State v. Millbrooks, 819 SW.2d 441, 443 (Tenn. Crim. App. 1991)
(affirming the denial of a mistrial based upon prejudicial character evidence being countered by
curative instructions). Accordingly, we hold that the denial of the mistrial was not an abuse of
discretion.

Asaresult of our analyses, weaffirm the judgment of the trial court.

JAMES CURWOOD WITT, JR., JUDGE



