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The Appellant, Rita Davis, pled guilty to one count of falure to appear, a class E felony, and was
sentenced asacareer offender to six years confinement. No direct appeal of her sentence wastaken.
Davisthen filed a petition for post-conviction relief, requesting (1) a delayed direct appeal of her
sentence; and (2) that her conviction be vacated upon grounds: (a) that her guilty plea was
involuntarily entered based upon ineffectiveassistance of counsel; and (b) that her conviction was
obtained in violation of “constitutional due process rights.”*

After review, we find that the post-conviction court’ s consolidation of issue (1), granting the direct
appeal of her sentence, and issue (2), the collateral review of Davis challenge to her conviction
through post-conviction process, conflicts with our previous holding in Gibson v. State 7 S.\W.3d
47 (Tenn. Crim. App. 1998). Thus, consistent with Gibson, we reverse andremand issue (2) with
instructions that Davis collateral attack of her conviction be dismissed without prejudice With
respect to issue (1), we grant review of Davis' six-year sstence. After review, we find thisissueis
without merit and affirm her sentence as imposed.

Tenn. R. App. P. 3; Judgment of the Cirauit Court is Reversed and Remanded in Part and
Affirmed in Part.

DAaviID G. HAYES, J., delivered the opinion of the court, in which GARY R. WADE, P.J., and JERRY
L. SMmITH, J, joined.

John H. Dickey, Fayetteville, Tennesseg, for the Appellant, Rita Davis.

1 . ..
Davis frames this issue as follows:

Whether the Defend ant’ s constitutional due process rights were violated when she was arrested on a
warrant for contempt of court following her failure to appear as awitness in Lewisburg City Court,
thereby rendering her ensuing arrest for contempt of court and possession with intent to distribute
invalid, and her subsequent conviction for Possession of Schedule Il for Resale and guilty pleafor
Failure to Appear fruits of the poisonous tree.



Paul G. Summers, Attorney General and Reporter; Michael Moore, Solicitor General; John H.
Bledsoe, Assistant Attorney General; Elizabeth T. Rice, District Attorney General; and Weakley E.
Barnard, Assistant District Attorney General, for the Appelleg State of Tennessee.

OPINION
Factual Background

On December 3, 1998, Tennessee Highway Patrol Officer, Jimmy Pitts, stopped the
Appellant’ svehiclefor the purpose of serving an outstanding arrest warrant which had been issued
for the Appellant. The Appellant, who was a passenger in her vehicle, was placed under arrest.? At
the time of the stop, the Appellant was seated on the front passenger side of the automobile and the
Appellant’ ssister was driving the vehicle. After removing the Appellant’s purse from the vehicle,
officersfound fifteen individually wrapped packages of crack cocaineinside he purse. Asareault
of thisseizure, the Appellant was subsequently indicted and later convicted by ajury of felony drug
possession with the intent to sell.

On February 1, 1999, the Appellant failed to appear in the Lewisburg City Court for the
preliminary hearing on her drug charge. Asaresult, the Appellant wasindicted for failureto appear,
aclassEfelony. On August 9, 1999, following her jury conviction for class B fel ony possession, the
Appellant pled guilty to thefailureto appear charge On August 18, 1999, thetrial court sentenced
the Appellant to twenty-five years for her conviction for felony drug possession and to six yearsfor
failure to appear.®

|. Post-Conviction Petition

After finding that the Appellant was denied first-tier review of her sentence, the post-
conviction court granted the Appellant’ s request for a delayed appeal and, after review, denied all
other requests for post-conviction relief. On appeal, the Appellant contends, by way of a diredt
appeal, that her six-year sentence was excessive and contends by way of post-conviction process,
that her conviction isvoid.

The minimum requirementsto assurethat an Appellant’ sdue processrightsare protected on
appesal aredefinedin Rue 14, Tenn. Sup. Ct. R. SeeStatev. Brown, 653 S.W.2d 765, 766-67 (Tenn.
Crim. App. 1983). InGibsonv. State, 7 SW.3d 47, 50 (Tenn. Crim. App. 1998), this court set forth

2The Appellant had previously taken out a warrant against her boyfriend, Adrian Hill, for an assault. On
November 30, 1998, the Appellant failed to appear in the Lewisburg City Court to testify against Hill. The Appellant’s
failureto appear resulted in awarrant beingissued for her arrest for contempt of court for failure to ap pear asthe affiant.

3Appel lant appeal ed her conviction and sentencereceived on thefelony possession charge. This court affirmed
both the conviction and sentence. See State v. Rita Davis, No. M 1999-01281-CCA-R3-CD (Tenn. Crim. App. at
Nashville, Sept. 22, 2000), perm. to app. denied, (Tenn. March 12, 2001).
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the procedure to be followed by the post-conviction court when granting a delayed appeal that has
been consolidated withacollatera attack of the convicti on, where an appellant, through no fault of
his or her own, hasbeen denied the gpportunity totimely perfect an appeal:

[T]he better procedure is for the trid court to grant the delayed appeal, when
warranted, and dismiss the collateral attack upon the conviction without prejudice.
Wearecognizant of the statutory provisionwhich contemplatesthefiling of only one
petition for post-convictionrelief fromasinglejudgment. Tenn. Code Ann. 8 40-30-
202(c). This statute provides that if a petition has been resolved on its merits, a
subsequent petition must be summarily dismissed. Tenn. Code Ann. 88 40-30-
202(c); 40-30-206(b). Conversely, weinterpret thisto mean that those petitions not
resolved “on their merits’” are not subject to dismissal. Id. This procedure would
allow the appellant to pursue his post-convictionrelief after review fromthe supreme
court.

Gibson, 7 S.W.3d at 50; seeal so Statev. AbebreellisZandusBond, No. W1999-02593-CCA-R3-CD
(Tenn. Crim. App. at Jackson, Feb. 21, 2001); Johnny Bernard Jonesv. State, W2000-01241-CCA-
R3-PC (Tenn. Crim. App. at Jackson, Nov. 9, 2000); Jay A. Cameron v. State, No. M 1998-00005-
CCA-R3-CD (Tenn. Crim. App. a Nashville, Aug. 18, 2000), perm. to appeal denied, (Tenn. Feb.
20, 2001). A petitionfor post-convictionrelief, complainingof theoriginal conviction and sentence,
may not be maintained whileadirect appeal of the same conviction and sentenceisbeing prosecuted.
Gibson, 7 S.\W.3d at 49; Laneyv. State, 826 S.\W.2d 117, 118 (Tenn. 1992). To do otherwise wauld
permit two appeals to be entertained at the same time.

Thus, inthe present case, the proper procedure would have beenfor the post-conviction court
to grant the delayed appeal on the sentencing issue and dismiss the remaining issues without
prejudice. Because apost-conviction petitionmay not befiled until thefinal judgment of the highest
court has been entered, see Tenn. Code Ann. § 40-30-202, the instant petition for post-conviction
relief was prematurely filed and should have been dismissed accordingly. By not dismissing the
remaining issues raised in the Appellant’s petition for post-conviction relief, the post-conviction
court has, in effect, waived the Appellant’ sright to later seek review of any appellate counsel errors
contained in the direct appeal.* See also State v. Bond, No. W1999-02593-CCA-R3-CD (Tenn.
Crim. App. at Jackson, Feb. 21, 2001).°

Accordingly, we remand issue (2) and any additional issues contained theran to the Circuit
Court of Marshall County for dismissal of thisissue without prejudice. 1n conformity with Gibson,
the Appellant may refile her petition for post-conviction relief allegingthese and other cognizable

4Tennessee Code Annotated § 40-30-202(c) provides: “In no event may morethan one (1) petition for post-
conviction relief be filed attacking a final judgment.”

5We would acknowledge that the holding in Gibson applies only to a Tenn. R. App. P. 3 delayed appeal.
Tennessee Supreme Court Rule 28 § 9(D), as amended on May 8, 2001, sets forth the proper procedure to be followed
when granting a Tenn. R. App. P. 11 delayed appeal.
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claims, “[W]ithin one (1) year of the date of the final action of the highest state appellate court to
which an appeal istaken ....” Tenn. Code Ann. § 40-30-202(a). With respect to the Appellant’s
delayed gopeal (issue (1)), we elect to address this issue on its merits.

II. Delayed Appeal

The trial court sentenced the Appellant, as a Range Ill career offender, to six years
confinement at sixty percent for failure to appear, aclass E felony. The Appellant argues that the
sx-year sentence imposed by the trial court was “excessive’ and not the least severe measure
necessary to achieve the purpose for which the sentence was intended. The Appellant does not,
however, contest her classification as a Range I, career offender.

A “defendant who is found by the court beyond a reasonable doubt to be a career offender
shall receive the maximum sentence within the applicable Range I11.” Tenn. Code Ann. § 40-35-
108(c).° Accordingly, a defendant sentenced as a career offender must receive the maximum
sentence within Range |11 pursuant to the provisions of subsection (c). Tenn. Code Ann. § 40-35-
108, Sentencing Commission Comments.” The maximum sentenceand paroleeligibility for persons
having thistype of extensive criminal record isin keeping with the sentencing purposesset forth in
§40-35-102. Tenn. Code Ann. § 40-35-108, Sentencing Commission Comments.

In cases such as the one before us, atrial court has no discretion with respect to thelength
of the sentence and must impose the maximum sentence pursuant to Tenn. Code Ann. § 40-35-108.
Thisissue is without merit.

CONCLUSION

After review, wefind that the post-conviction court’ s consolidation of the Appellant's direct
and post-conviction appeal conflictswith our previousholdingin Gibson. Thus, wereversethe post-
conviction court’s ruling on issue two (2) and remand to the Marshall County Circuit Court for
further proceedings in conformity with Gibson.

6Tennessee Code Annotated § 40-35-108(a)(3) defines a career offender asa person who hasreceived at | east
six prior felony convictions of any classification if the defendant’s conviction offenseisaclass D or E felony.

7The record reflects that the following colloquy occurred at the Appellant’s guilty plea hearing:

Prosecutor: We are alleging that she is a career offender in [this] case.

Trial Court: Do you understand that your sentence in this matter would be six years if you are found
to be a career offender?

Appellant: Yes, sir.



With respect to the Appellant's direct appeal, we find that the maximum six-year sentence
imposed by thetrial court was stautorily required and not excessive pursuant to Tenn. Code Ann.
§ 40-35-108(c). Accordingly, the six-year sentence imposed by the trial court is affirmed.

DAVID G. HAYES, JUDGE



