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A Sullivan County jury convicted the petitioner of one count of second degree murder
involving the death of his son. For this offense the petitioner received a sentence of twenty yearsas
a Range I, standard offender, and a $50,000 fine. He unsuccessfully brought a direct appeal
challenging both his conviction and sentence. Subsequently, he filed a pro se' post-conviction
petition and was appointed counsel from the public defender’s office. Following an evidentiary
hearing, thetrial court took thismatter under advisement and | ater issued adetailed order dismissing
the petition. Thereafter, the petitioner requested that his appointed attorney withdraw fromthe case
and that he be allowed to bring his apped pro se. The trial court granted this motion,? and the
petitioner now bringsthis appeal raising threeissues. More specifically, he assertsthat (1) the jury
instructions, when viewed overall, effectively denied him “afair trial and areliableverdict;” (2) the
State engaged in misconduct and denied him afair trial by withholding excul patory material; and
(3) the prosecuting officer made the result of the petitioner’s trial unreliable because the officer
perjured himself. After reviewing theseissues, wefind that all have been waived and/or lack merit.
We, therefore, affirm the trial court’s denia of post-conviction relief.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court is Affirmed.

JERRY L. SmITH, J., delivered the opinion of the court, in which JosepH M. TipTON and JAMES
CurwooD WITT, JRr., JJ., joined.

Michael V. Bailey, Mountain City, Tennessee, Pro Se

! While the petitioner’ s direct appeal was pending, the Tennessee Supreme Court ordered histrial counsel to
cease practicinglaw. Subsequently, trial counsel and the petitioner came to be incarcerated in the same prison facility.
There trial counsel acted as the petitioner’s “legal aide” in the formulation of the petitioner’s pro se petition.

2 Therecord revealsthat prior to granting this request, the trial court had the petitioner returned for a hearing
to “fully inform[] [him] of the potential difficultiesfacing adefendant who seeksto represent himself” and to inquireinto
his “knowledge, education and experience with the judicial system.”



Paul G. Summers, Attorney General & Reporter; Elizabeth B. Marney, Assistant Attorney General;
Greeley Wells, District Attorney General; and Joseph Eugene Perrin, Assistant District Attorney, for
appellee, State of Tennessee.

OPINION

Factual Background
In deciding the petitioner’ scase on direct appeal, this Court summarized thefactsasfollows:

Thedefendant, atruck driver, fell from aflatbed trailer and injured his spine.
The defendant subsequently underwent disc replacement surgery in 1992. He was
prescribed avariety of drugsfollowing surgery including Prozac, an anti-depressant,
Orudus, amusclerelaxer and pain reliever, Zantac, adigedive aid, Darvocet, apain
reliever, and Vaium, an anti-anxiety drug.

On June 8, 1994, the defendant visited his dodor and refilled hs
prescriptions. He subsequently went to visit his mother who wasill. Whilevisiting
his mother, the defendant took each of the aforementioned drugs. When the
defendant arrived home | ater that afternoon, he took an additiond dose of Darvocet,
Vaium, and Zantec tablets. He a so began drinking bourbon whiskey.

Prior totheevening of June 8th, it was evident the defendant and hisyoungest
son, Justin, thevictiminthiscase, didnot get along. Thevictim'sstep-sister testified
the defendant did not like Justin, and the defendant had threatened to "blow his
[Justin's] brains out" afew days before Justin was murdered. On other occasions, the
defendant had threatened Justin, physically assaulted him, and destroyed Justin's
stereo. Jason, thedefendant's oldest son, told the jury hisfather had threatened Justin
inthe past. The defendant told Justin, "I brought you into thisworld, | cantake you
out of thisworld."

On the evening in question, the defendant recounted to his sons, Jason and
Justin, anincident which upset the defendant. The defendant and Justin encountered
the defendant'sfather-in-law in agrocery store. The defendant and hisfather-in-law
argued over fifty dollars the defendant and hiswifeowed tothefather-in-law. Justin
walked away from the argument. This angered the defendant because he wanted
Justin to stand by hisside and protect him because hisphysical condition would not
permit him to defend himsdf. The defendant expressed anger as he recounted the
incident. He asked Jason, his oldest son, if he would have stood by him during the
argument.

The defendant subsequently went to Jason's room to listen to music. He
eventually displayed apistol, cocked it, and pointed it at Jason. When Jason told the
defendant to remove the pistol from his room, the defendant placed the pistd in his
pocket. Hetold Jason "it'snot for you." The defendant then sat in abean bag chair.



When Justin entered Jason's room, Jason and the defendant werelistening to
music. The defendant subsequently arose and pulled the pistol from his pocket. He
pointed the pistol toward thefloor. Hethenraised the pistol and pointed it at Justin's
groin. A few seconds later the defendant pointed the pistol at Justin's head. Justin
asked the defendant, "[A]re you going to shoot me, Dad?' Seconds later the
defendant shot the victim in theeye. This gunshot wound resulted in the victim's
death. The defendant went down a flight of stairs and exited the residence. He
walked to aroad behind his residence and threw the pistol on the ground.

The defendant testified he and his sons had been playing with the gun. They
were "cutting up" and "acting stupid.” He did not remember ashot being fired. He
only remembered standing in a road behind his residence and hearing his wife
scream. Hisdefenseat trial was he did not commit aknowing killing because he was
under the influences of medication and alcohoal.

Statev. Michagel Bailey, No. 03-C-01-9601-CR-00028, 1997 WL 625278at, * 1-2 (Tenn. Crim. App.
at Knoxville, Oct. 10, 1997).

Turning to the proof from the post-conviction hearing, much of the testimony revolved
around the taking of ablood sample at the hospital and the results of a blood alcohol content test.
According to Dr. Curtis Drumwright, an emergency physician on duty when the petitioner arrived
at Bristol Regional Medical Center, the petitioner cametothefacility in police custody complaining
of abdominal pain. Referring to the medical record of thisvisit, Drumwright recounted that he had
ordered ablood sample taken at the request of the police. He acknowledged that he had not seen the
blood drawn but noted that the report reflected a blood alcohol content of .11. Hewent onto explain
that the petitioner had been “ somewha -- under theinfluence;” thus, aclinical need for thisand other
tests had also existed.® Furthermore, the doctor stated that he had not seen anyone give the blood
to a police officer nor had he seen the petitioner sign a consent form prior to the drawing of the
blood. Inaddition, Karen Proffitt, themedical recordskeeper for the hospital, testified that her office
had not directly provided theserelated recordsto the Sullivan County Sheriff’ s Department or to the
district attorney’ s office. Also, Lynn Musselwhite, the custodian of the hospital’ s business records
stated that the hospital had not billed the sheriff’ sdepartment for the above-referenced ethyl alcohol
test. Thisaong with the other services rendered had been billed to the petitioner.

The defense then called the petitioner. While admitting that the jury instructions “could be
technically right,” the petitioner asserted that they were not sufficiently clear for a lay person to
understand. More specifically, healleged that theinstructionsemphasized*” a cohol’ snot adefense”
to the point that the instruction overshadowed the potential for intoxication to negate a mental
element of an offense. Additionally, the petitioner contended that he had signed an “altered . .. DUI
consent form” concerning the taking of blood at the hospital. He also averred that Officer Ronnie
Bledsoe, who had taken him to the hospital, had carried out around cardboard container. Based upon
his purportedly having worked at ahospital in the past, thepetitioner claimed to know that the | atter
had contained the blood sample, though he provided no further information indicating that thiswas

3 On cross-examination, Drumwright added that while he had been able to smell alcohol on the petitioner, he
had not ex perienced any difficulty in communicating with the petitioner.
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the case. In fact, the petitioner at first claimed to have heard Bledsoetell Detective Louie Eleas, the
prosecuting officer for the case, about the blood drawn, but later the petitioner admitted that he had
not heard anything specifically about the blood sample mentioned.

Lastly, the petitioner called his trial attorney. At the time of the trial, this witness had
practiced law for three years and stated that he had tried forty jury trials in Tennessee prior to the
petitioner’s. He stated that he had prepared threejury instrudtion requests, but, presumably because
of fatigue, he had not followed through on them. When asked by the trial court if there were any
special requests, counsel testified that he said, “no.” Furthermore, when the trial court provided
counsel withtheinstructionsto begiventhejury, counsel voiced no objection to them. Neverthel ess,
at the post-conviction hearing, he stated his opinion that theinstruction given wasincomprehensible
tothejurors. Asaresult counsel fdt that he had provided ineffectiveassistance in not objecting to
the instruction at trial and in failing to raise the issue in the petitioner’ s new trial motion.

Concerning the test of thefirst vial of blood taken from the petitioner, counsel testified that
he had not seen the test results at the time of trial. According to this witness, the copy he had
received of the medical report through discovery had not included theinitial page of thereport. He
added that when he had taken a handwritten release form bearing the petitioner’ s signature to the
hospital in an attempt to get a copy of the record, the hospital had refused to provide it under those
circumstances. Nevertheless, he acknowledged that the record had been sent to the trial court
pursuant to a subpoenaand had become Exhibit 70 presented to the jurors. He also asserted that the
State had improperly withheld a modified DUI consent form signed at the hospital. Among other
claims, counsel further contended that the State had presented inaccurate testimony regarding
whether the petitioner had been *in custody” while at the hospital . Before compl eti ng hi stesti mony,
thisformer attorney admitted that he stands convicted of two counts of theft over $60,000; one count
of theft over $10,000; one count of theft over $1,000; one count of theft over $500; and forgery.
After this witness the petitioner rested his case.

The State then called Nancy Harr and Detective Louie Eleas. Harr had been one of the
prosecutors involved in preparing and conduding the petitioner’s trial. In this capacity she had
engaged in open filediscovery with the petitioner’ strial counsel* and provided him with copies of
“all discovery materials.” Other than her work product, Harr stated, “[1]f itwasin my file [defense
counsel] had it.” She underscored that she had not seen the petitioner’ smedical report until thetrial
court provided her with a copy during trial. In addition, she claimed that she had not thought that
there had been another blood test, and sheindicated her bdief that Detective Eleas had testified
truthfully.

Turningto Eleas, the detective asserted that he had not received any blood sample other than
the one taken from the petitioner at the jail. He added that he had neither requested nor had he
become aware of the hospital sample's existence. Eleas went on to explain that when medical
personnel draw a blood sample for law enforcement, certain forms are completed as an aid to
establish the chain of custody; however, he noted that he had not heard of this procedure’s being
needed or done in this case. Furthermore, Eleas provided a different description of the containers
used to transport blood from that given by the petitioner. He also indicated that he had never seen

4The petitioner’strial counsel testified that he did not recall going to the district attorney' s office to ook at the
file but acknowledged that H arr had provided him with “quite lengthy” documents.
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a “DUI type release” document allegedly signed by the petitioner. Nevertheless, though he had
initialy claimed that the petitioner had not been in custody while at the hospitd, Eleas ultimatdy
admitted that the petitioner probably would not have been allowed to | eave had the petitioner wished
to do so.

The trial court heard this and other evidence before subsequently issuing a written order
denying the post-conviction petition. In so doing, the trial court made extensivefindings of fad.

Post-Conviction Standard of Review

In analyzing the issues raised, we first note that a petitioner bringing a post-conviction
petition bears the burden of proving the allegations asserted in the petition by clear and convincing
evidence. See Tenn. Code Ann. § 40-30-210(f). Moreover, the trial court's findings of fact “are
conclusiveon appeal unlessthe evidence pregponderatesagainst thejudgment.” Tidwell v. State 922
S.W.2d 497, 500 (Tenn. 1996); see also Campbell v. State, 904 S.W.2d 594, 596 (Tenn. 1995).

Post-Conviction Waiver

We further observe that Tennessee Code Annotated Section 40-30-206(g) provides the
provisions governing waiver of post-conviction allegations. According to this statute:

A groundfor relief iswaived if the petitioner personally or through anattorney failed
to present it for determination in any proceeding before a court of competent
jurisdiction inwhich the ground could have been presented unless: (1) Theclaim for
relief is based upon a constitutional right not recognized as existing at the time of
trial if either the federal or state constitution requires retroactive application of that
right; or (2) The failure to present the ground was the result of state action in
violation of the federal or state constitution.

Tenn. Code Ann. § 40-30-206(g)(1),(2).

Jury Instruction Impropriety

Turning to hisfirst contention, the petitioner alleges that the jury instructions given by the
trial court “fail[ed] to adequately and fairly submit theissuesand applicablelaw to thejury” thereby
unconstitutionally denying him a fair trial. More particularly, the petitioner clams that the jury
instructions taken as awhole bore the same flaw that formed the basis for the reversal in Phippsv.
State, 883 S.W.2d 138 (Tenn. Crim. App. 1994), rev’d on other grounds, 959 S.W.2d 538 (Tenn.
1997). The petitioner also raises an ineffective assistance of counsel claim related to thisissue.

At the outset wefind that the direct challengeto the jury instructionshas been waived by the
petitioner’ sfailureto raiseit on direct appeal. See Tenn. Code Ann. § 40-30-206(g). The petitioner
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neither alleges nor proves that either of the exceptions forestalling waiver apply in this situation.
Neverthel ess, thiscourt hassince considered i neff ective assistance of counsel claimsconnected with
jury instructions. See, e.g., Fred Edmond Deanv. State, No. E1998-00135-CCA-R3-PC, 2000 WL
337552, at *4-5 (Tenn. Crim. App. at Knoxville, Mar. 21, 2000) applic. granted (Tn 11/13/00). Thus,
we address this issue on the merits rd ative to ineffedive assistance of counsel.

A. Ineffective Assistance of Counsd - Standard of Review

When a petitioner seeks post-conviction relief on the basis of ineffective assistance, the
petitioner must prove “that (a) the services rendered by trial counsel were deficient and (b) the
deficient performance was prejudicial.” Powersv. State, 942 S.W.2d 551, 558 (Tenn. Crim. App.
1996). To satisfy the deficient performance prong of thistest, the petitioner must establish that the
service rendered or the advice given was below "therange of competence demanded of attorneysin
criminal cases." Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Furthermore to demonstrate
the prejudice required, the petitioner “must show that there is areasonable probability that, but for
counsel's’ deficient performance, “the result of the proceeding would have been different.”
Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 2068, 80 L. Ed. 2d 674 (1984).
"Because a petitioner must establish both prongs of the test to prevail on a clam of ineffective
assistance of counsdl, failure to prove either deficient performance or resulting prejudice provides
asufficient basisto deny relief ontheclam.” Henley v. Stae, 960 SW.2d 572, 580 (Tenn. 1997).
Indeed, “a court need not address the componentsin any particular order or even address bothif the
[ petitioner] makes an insufficient showing of one component.” 1d.

B. Failureto Challenge Alleged Jury Instruction Error

As aforementioned, the petitioner acknowledgesthat the instructions given in his case may
have been “technically correct;” however, heclaimsthat when considered asawhole, the chargedid
not effectively set out the law in amanner understandable by lay jurors. According to the petitioner,
thetrial court repeated that diminished capacity was not adeense without clarifying that it could be
used to negatea mental element of an offense leading to aconvictionfor alesser crime. In addition,
the petitioner cites asimilar deficiency regarding the voluntary intoxication charge®

Without question the accused inacriminal trial hasa“right to acorrect and complete charge
of the law” applicableto the case. Phipps, 883 SW.2d at 142. At this petitioner’s tria, the court
chargedthejurorsthat it wastheir “ duty to carefully consider each instruction equally inlight of and
in harmony with the others.” Thetrial court went onto explain that the jury must find every element
of an offense proven beyond areasonable doubt inorder to find the petitioner guilty. Among those

5 Inall, thepetitioner all eges approxi mately ten problemsrelated to the instruction. Many of these overlap, and
most seem connected with the aforementioned contentions. With regard to the unrelated assertions, we note that the
petitioner essentially failed to provide supporting authority for his claims; thus, we find these waived under Rule 10(b)
of the Court of Criminal A ppeals of T ennessee.
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elementslisted for second degree murder (the offense of which the petitioner was convicted) was
“that thekillingwasknowing.” Thetrial court defined “knowing” for thejury. Furthermore, thetrial
court emphasized that “ the State must prove beyond areasonabl e doubt the required cul pable mental
state of the defendant before he can be found guilty of any offense embraced in this indictment.”
Almost immediately thereafter the trial court admonished that the petitioner “can only be found
guilty of committing the offenses embraced in thisindictment if he acted intentiondly or knowing
[sic], with respect to each element of the offense. . . . Second degree murder requiresthat the act be
committed intentionally or knowingly.” After detailing the mental elements for the lesser included
offenses, the trial court stated: “Evidence as to a defendant’ s diminished mental capacity may be
considered by you to show that he was incapable of forming the specific culpable mentd state
required for any particular criminal offense. It isaquestion for thejury astowhether such evidence
exists and as to what weight it should be given.”

The trial court next set out numerous definitions relative to voluntary and involuntary
intoxication. First the court explained that intoxication generally is*not a defense to prosecution
for an offensg’” but that involuntary intoxication is a defense “if as a result of the involuntary
intoxication, the person lacked substantial capacity either to appreciate the wrongfulness of the
person’ sconduct or to conform that conduct to therequirementsof thelaw allegedly violated.” After
making it clear that a finding of involuntary intoxication could lead to an acquittal, the trial court
chargedthejury that “[i]ntoxication, whether voluntary or involuntary, isrelevant to theissue of the
essential element of the defendant’ s culpable mental state. ” Though the petitioner complains that
the trial court did not ecifically define “culpable mental state,” the court did follow the latter
instruction with, “[i]n this case, the State must prove beyond a reasonable doubt the required
culpable mental state of thedefendant whichisif he acted intentionally or knowingly, with respect
to each element of the offense” in order to sustain a second degree murder conviction. In addition,
thetria court specifically stated: “If you find that the defendant was intoxicated to the extent that
he could not have possessed the required culpable mental state, then, he cannot be guilty of the
offensecharged.” Finally, thetria court reiteraed: “If you are not satisfied beyond a reasonable
doubt that the defendant possessed the culpable mental state, then you must find him not guilty.”

Contrary to the petitioner’s view, we find that the above-outlined instruction fairly and
adequately apprized the jury of thelaw in an understandable manner. The situation presented here
isdistinguishable from State v. Phippsand from State v. Hall, 958 S.W.2d 679 (Tenn. 1997)—cases
cited by the petitioner. In Phipps, thetrid court particularly ingtructed thejury:

The defendant contends that he was suffering from mental conditions known as post
traumatic stress disorder [PTSD], and major depression at the time of the
commission of the criminal offensegiving rise to this case. | charge you that post
traumatic stress disorder and major depression arenot defensesto acriminal charge.
Insanity may be adefense, however, the defendant makes no claim that hewasinsane
at the time of the killing giving rise to this case.

Phipps, 883 S.W.2d at 142. The opinion makes no reference to instructions potertially tying PTSD

and the magjor depression to Phipps culpable mental state; however, in the instant case the link
between the petitioner’s aleged diminished capacity and/or intoxication and the cul pable mental
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statewas articulated in thetrial court’ sinstructions. Turning to Hall, wefind it even less applicable
becausetherein the supreme court did not wrestle with thistype of jury instruction issue, but rather
with the admissibility of expert testimony. Hall, 958 SW.2d at 688-92. Thus, though diminished
capacity is discussed in connection with the trid court’ srefusd to admit particular testimony, Hall
isinapplicablein this case.

Based upon thesefindingsand therecord presented, we concludethat counsel did not provide
deficient perf ormance in failing to rai se this issue previ ously. As such, the petitioner’s ineffective
assistance of counsel claim lacks merit.

Alleged Brady Violations

The petitioner next contends that the State withheld from him exculpatory evidence
consisting of the first page of amedical report, amodified DUI consent form, and blood drawn at
the hospital onthenight of themurder. Neverthel ess, again thepetitioner failed to raisethese matters
on direct appeal and does not prove that either of the exceptions forestdling waiver apply in this
situation. See Tenn. Code Ann. § 40-30-206(g).® We therefore conclude that he has waived these
contentions.

Furthermore, we observethat even if the petitioner had not waived these concerns, hefailed
to providetherequisite clear and convincing evidence supporting them. See Tenn. Code Ann. § 40-
30-210(f). InBrady v. Maryland, 373 U.S. 83, 87,83 S. Ct. 1194, 1196-97, 10 L. Ed. 2d 215 (1963),
the Supreme Court held that "suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidenceis material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” Additionally, the Tennessee Supreme
Court has noted that to establish a due process violation under Brady, all four of the following
prerequisites mug be met:

1. The defendant must have requested the information (unless the evidence is
obviously exculpatory, in which case the State is bound to release the information
whether requested or not);

2. The State must have suppressed the information;

3. Theinformation must have been favorable to the accused; and

4. The information must have been material.

Irick v. State, 973 S.W.2d 643, 657 (Tenn. Crim. App. 1998).

6I n hisamended petition filed December 10, 1999, the petitioner did rai se an ineffective assistance claim related
to trial counsel’s failure to secure a copy of the medical report’s first page; however, he does not present any argument
in his brief to this Court concerning this claim. He has, thus, waived the matter pursuant to Rule 10(b) of the Court of
Criminal Appeals of Tennessee.

-8



Looking to the second prerequisite alone,” we find insufficient proof establishing that the
Stateever had any of theseitemsinitspossession or that the State attempted to prevent the petitioner
from acquiring them. Concerning the medical report, the petitioner was aware that he had been to
the hospital; he had informed his attomey of that fact; the report was the petitioner’s own; the full
report was submitted to the jury at trial after defense counsel had subpoenaed the record to court;
the hospital’s medicd records keepe testified that the report had been provided to the pubic
defender; this witness further stated that she saw no indication that the State had requested or been
provided these documents; and former Assistant District Attorney Harr related that she had first
encountered the records at trial. With respect to the dleged modified DUI consent form, the only
proof offered to support its existence was the petitioner’s testimony. Finally, regarding the blood
sampleitself, proof was presented showing that asample had been ordered and that the hospital had
tested it; however, there was no proof that this sample had at any point come under the State’s
control. Faced with thesefacts and for theaf orementi onedreasons, we conclude that thisissue does
not entitle the petitioner to relief.

Perjured Statements

Lastly, the petitioner contends that Detective Louie Eless lied under oath during the trial.
While a portion of his accusation is unclear, the petitioner seems to contend that Eleas testified
falsely about receivingthe objectsdiscussed in the previousissue. The petitioner also aversthat the
detective lied about when the petitioner came into custody.

Once more, we find that the petitioner has waived both of these matters by failing to
previously raise them or provide the court with proof of oneof the exceptionsto the post-conviction
waiver provisions. See Tenn. Code Ann 8 40-30-206(g). Additionally, regardingthe blood test items,
areview of the analysisin the previous issue reveals that the petitioner has failed to provide clear
and convincing evidence that these itemswere ever in the State' s possession beforetrial, muchless
that Eleasperjured himself concerningtheitems. Finally, although Eleas’ trial testimony reveal sthat
hestated petitioner wasnot in custody during thehospital visit, and Eleas’ post-conviction testimony
reveals that petitioner was in custody, the discrepancy appears to result from Eleas
misunderstanding concerning when an individual islegally “in custody,” rather than from perjury.
Thus, even if thisissue were not waived, it lacks merit. See Tenn. Code Ann. § 40-30-210(f). The
petitioner is not entitled to relief onthisissue aswell.

Conclusion

! Though this analysis focuses on the second factor, we believe that others may also very well be relevant to
precluding relief in this situation.
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For the foregoing reasons, we find that all of the petitioner’ s allegations are waived and/or
do not merit relief. Accordingly, the judgment of thetrial courtis AFFIRMED.

JERRY L. SMITH, JUDGE
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