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OPINION

Factual Backar ound

Thepetitioner’ swife, Denise Belcher, washaving an affair withthevictim, Larry Wyatt, who
was a so the petitioner’ sbest friend. The petitioner and hiswifelived in an apartment complex that
they managed. Joan Huiet, afriend of the Belchers, also lived in thisapartment complex. Ms. Huiet



and Mr. Wyatt had been previously romantically involved and were still friends at the time of his
death. Ms. Huiet’ s boyfriend and occasional houseguest, David Allen, was visiting Ms. Huiet on
the evening of Mr. Wyatt's death.

Theseindividuals' testimony about the eventsthat transpired on the evening of Mr. Wyatt’s
deathisconflicting. However, it appearsthat at some point beforethe murder, the petitioner learned
of hiswife s affair with hisbest friend from both Ms. Huiet and Mr. Allen and that Ms. Huiet had
informed Ms. Belcher that the petitioner now knew of the affair. On February 26, 1995, the
petitioner returned to hisapartment and discovered that hiswifewasnot at their apartment, but was
instead at Mr. Wyatt’ shome. The petitioner, who was visibly upset, put away agun on ahigh shelf
so that he would not betempted to “ blow hisbrainsout.” At the petitioner’ srequest, Ms. Huiet then
called Mr. Wyatt’ s apartment and informed Mr. Wyatt and Ms. Belcher that the petitioner was on
hisway to the Belchers' apartment. The petitioner then moved his car so asto conceal his presence
at hisapartment. Ms. Belcher and Mr. Wyatt decided to go to the Belchers' apartment to discuss
the matter with the petitioner.

When the two arrived at the Belchers' apartment complex, the petitioner argued with them
and hit his wife on her uppe arm with a large stick. Ms. Belcher testified tha she then fled.
However, Ms. Huiet testified that Ms. Belcher fled after Mr. Wyatt was shot and that Ms. Belcher
told her that “He shot him.” After the shooting, the petitioner then asked Mr. Allen, Ms. Huiet’s
boyfriend who was asleep at Ms. Huiet’ s apartment, to help him move the body. Mr. Allen and the
petitioner then carried Mr. Wyatt’ sbody and placeditinMr. Wyatt’scar. The petitioner thendrove
to anearby ice cream parlor wherethe petitioner had instructed Mr. Allen to meet him. Upontheir
arrival at theice cream parlor, the petitioner handed Mr. Allen the victim’ s baseball cap and agun
wrapped in atowel and instructed Mr. Allen to dispose of these items. Shortly after Mr. Allen
disposed of the items, he alerted the police of the homicide. Shortly thereafter, the police arrested
the petitioner.

At trial, the petitioner did not testify. However, the prosecution introduced the recorded
statement that he made to the police shortly after his arrest and played it for the jury. In his
statement, the petitioner stated that he encountered Mr. Wyaitt in the hdlway of his apartment
building and that Mr. Wyatt slapped him. The petitioner, in turn, went to get a gun to scare Mr.
Wyatt. The gun accidentally went off and shot Mr. Wyatt. The petitioner attempted to take Mr.
Wyatt to the hospital, but abandoned that attempt when he realized that Mr. Wyatt was dead.

The petitioner wastried and convicted of first degree murder. See Slater Belcher, 1997 WL
74932, at *1. On direct appedl, the petitioner challenged, inter alia the effectiveness of histrial
counsel. Id. Thiscourt affirmed thelower court, stating that the appropriate forumfor challenging
the effectiveness of counsel was a post-conviction petition for review, as opposed to direct gopeal.
Id. at *5-*6. The petitioner then filed a post-conviction petition, which thetrial court denied. Inthe
instant appeal, the petitioner challengesthetrial court’ sdenial of his petition, claiming that histrial
counsel ineffectively represented him in four respects. (1) trial counsd failed to file any pre-trial
motions; (2) trial counsel failedto effectively cross-examineseveral statewitnesses; (3) trial counsel
failed to prepare a state’ s witness, although they had an opportunity to do so; and (4) trial counsel
failed to present atheory of the caseto the jury.



After reviewing the record, wefind that the petitioner’s claims of ineffective assistance of
trial counsel are without merit, as the petitioner failed to demonstrate that his trial counsel’s
representation was deficient and prejudicial.

Post-Conviction Standard of Review

Inanalyzing theissueraised, wefirst notethat apetitioner bringing apost-conviction petition
for relief bearsthe burden of proving the allegationsasserted in the petition by clear and convincing
evidence. SeeTenn. Code Ann. 8§ 40-30-210(f) (1997); Hicksv. State, 983 S.W.2d 240, 245 (Tenn.
Crim. App. 1998). “Evidenceisclear and convincing when thereisno serious or substantial doubt
about the correctness of the concl usionsdrawn fromtheevidence." Hicks, 983 S.W.2d at 245 (citing
Hodgesv. S.C. Toof & Co., 833 SW.2d 896, 901 n.3 (Tenn. 1992)). Furthemmore, the appellae
court is bound by the trial court's findings of fact, unless the record preponderates aganst those
findings. Hicks, 983 SW.2d at 245.

Effectiveness of Assistance of Counsel

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, the petiti oner bears the burden of showing that (a) the services rendered by trial counsel
were deficient and (b) that the deficient performance was prejudicial. Powersv. State, 942 SW.2d
551, 558 (Tenn. Crim. App. 1996). In order to demonstrate deficient performance, the petitioner
must show that the services rendered or the advice given was below "the range of competence
demanded of attorneysin criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). In
order to demonstrate prejudice, the petitioner must show that there is areasonable probability that,
but for counsel's deficient performance, the result of the proceeding would have been different.
Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 2068, 80 L. Ed. 2d 674 (1984).
"Because a petitioner must establish both prongs of the test to prevail on a claim of ineffective
assistance of counsel, failure to prove either deficient performance or resulting prejudice provides
asufficient basisto deny relief onthe clam.” Henley v. State, 960 SW.2d 572, 580 (Tenn. 1997).
"Moreover, on appeal, the findings of fact made by the trial court are conclusive and will not be
disturbed unlessthe evidence contained in therecord preponderates against them." Adkinsv. State,
911 SW.2d 334, 347 (Tenn. Crim. App. 1994). "The burden is on the petitioner to show that the
evidence preponderated against those findings." 1d.

On claims of ineffective assistance of counsel, the petitioner is not entitled to the benefit of
hindsight. ThisCourt may not second-guess areasonably based trial strategy, and we cannot grant
relief based on a sound, but unsuccessful, tactical decison made during the course of the
proceedings. Adkins, 911 SW.2d at 347. However, such deference to the tactical decisions of
counsel applies only if counsel makes those decisions after adequate preparation for the case.
Cooper v. State 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

A. Failureto FilePre-Trial Motions




The petitioner alleges that his trial counsel’s assistance was ineffective because his trial
counsel failed to file any pre-trial motions specifically (1) discovery motions; (2) a motion to
suppressthe tape-recorded statement that the petitioner made to the police; (3) a motion to request
an investigator to aid in the preparation of the case; (4) amotion to request a psycholog st to assist
inthe preparation of the case and testify asto the petitioner’ s mental state at thetime of thevictim’'s
death; and (5) a motion to gopoint a ballistics expert to explain the trgjectory of the bullet as it
entered the victim’sbody.

First, the petitioner assertsthat histrial counsel wasineffective asthey failedto file any pre-
trial motions, including any motions for discovery. However, the petitioner’s trial counsel
participated in an extensive pre-trial discovery conference with the prosecution, in which trial
counsel received all discoverable material that they were entitled to receive, as well as severd
witness statements that they were not entitled to receive until closer to the trial date. Therefore,
becausethe petitioner’ strial counsel received everything that they were entitled to receive pursuant
to any discovery motion, the petitioner hasfailed to establish that he wasprejudiced by hiscounsel’s
decision not to file any discovery motions. SeeAnthony Colev. State, No. 02C01-9711-CC-00445,
1998 WL 725793, at *2 (Tenn. Crim. App. at Jackson, October 19, 1998) (holding that a petitioner
was not prejudiced by histrial counsel’s decisionnot to file any pre-trial motions because counsel
participated in an extensive pre-trial conference).

Second, the petitioner claimsthat histrid counsel should have moved to suppress the tape-
recorded statement that he made to the police after his arrest. The petitioner asserts that the
statement was made without a knowing and voluntary waiver of his rights to remain silent and to
consultation with an attorney. As support for this assertion, the petitioner citesto the fact that after
being Mirandized, he asserted his right to remain silent, which was not scrupuloudy honored.
Instead, the police officers questioned him once hewas brought to the station house. However, the
interrogating officer testified at trial that after the petitioner reached the police station, he indicated
that he was willing to talk to the police aout the events of the night in question. Although a
defendant’ s invocation of his right to remain silent must be scrupulously honored, the defendant
waivesthat right if heinitiates conversation with the police after he hasinvoked hisright to remain
silent. SeeStatev. Thompson, 768 S.W.2d 239 (Tenn. 1989). Wefind that thetrid court implicitly
found the officer’ s testimony to be credible, thereby finding that the petitioner waived hisright to
remain silent. Initsorder denying the petitioner’s motion for new trial, the trial court determined
that amotion to suppress the evidence would not have affected the outcome of the case. Therefore,
thetrial court implicitly ruled tha the petitioner’ srights were not violated, and therefore a motion
to suppress would have been unsuccessful. Thus, the petitioner is not entitled to relief on this
ground.

Additionally, the petitioner asserts that the police violated his right to consult with an
attorney because he made an equivocal request for an atorney. Hecitesto an excerpt of his tape-
recorded statement in support of thisassertion. In the excerpt, the interrogating officer repeatedly
asks the petitioner if he understands his rights and if he wishes to talk about the incident. The
petitioner, who isextremely emotional, eventually respondsthat he doesunderstand hisrights, agrees
to talk to the interrogating officer, and makes an equivocal request for an atorney, stating, “I
understand what you told me, but do | need, do | need, should | have my lawyer here? | don’t know.
[, I don't know.”




The petitioner claimsthat thiswas not aknowing waiver of hisrights, ashehad never before
been interrogated by police andwas unfamiliar with the criminal justice system. He claimsthat the
interrogating officer had a duty to clarify whether the petitioner was requesting an attorney.
However, per Statev. Huddleston, 924 S.W.2d 666 (Tenn. 1996), interrogating officers do not have
aduty to ask clarifying questions when the def endant makes an equivocd request for an attorney.
Id. at 669". Therefore, the petitioner isnot entitled to suppression of his statement on these grounds
Moreover, counsel made a strategic decision to allow the recorded statement to be admitted as
evidence at trial, as it would serve to communicate the petitioner’ s emotional state and version of
the events without subjecting him to cross-examination. Asstated supra, thiscourt will not second-
guess areasonable trial strategy, and after athorough review of the record, we find that counsel’s
strategic decision was reasonable. Therefore, the petitioner has not established that the failure of
counsel to file amotion to suppress constituted deficient performance.

B. Failureto Obtain Expert Services

The petitioner asserts that his counsel was ineffective in their failureto hire an investigator
to assist with the preparation of his case. The petitioner testified that a private investigator had
offered his services to him, requiring payment only if the petitioner was convicted of less that first
degreemurder. The petitioner further allegesthat he conveyed this offer to defense counsel, who
declined the offer, and that the services of an investigator would have been extremdy helpful in
reconciling the conflicting statements of the witnesses. During the post conviction hearing, thelead
defense attorney testified that while he was awarethat this investigator had offered his services to
the petitioner, the petitioner never requested that his counsel hiretheinvestigator, and he was under
theimpressionthat the petitioner’ sfamily wasconsidering hiringtheinvestigator. Additionally, the
lead counsel also testified that he did not believe that he could show the requisite need to obtain a
court- appointed investigator. Whilethewitnesses' statementswere conflicting, thepost-conviction
court foundthat all of the witnesseswere cooperativeand spoketo the petitioner’ scounsel wil lingly.
Thepetitioner hasfailed to allegewhat i nformation could have been obtai ned through aninvestigator
that hiscounsel did not obtain. Thus, he hasfailed to demonstrate that his counsel’ sfailure to seek
an invedtigator’'s services congtituted defi cient performance or prgudiced him in any way.

Fourth, the petitioner alleges that hiscounsel’ s representation was ineffective because they
failed to request a psychologist’s assistance in evaluating the mental state of the petitioner.

lWe acknowledge that the opinioninHuddl estondoes not mention Statev. Stephenson, 878 S.W.2d 530 (Tenn.
1994); which hdd that both the Fifth Amendment to the United States Constitution and Article |, section 9 of the
Tennessee Constitution require interrogaing officers to clarify an equivocal request for an attorney. Nothing in
Stephensonhowever suggests that the state constitution offers any broader protectionsin this area than does the federal
constitution. Indeed, it appears that the court’sholding in Stephenson is based on its interpretation of Michigan v.
Jackson, 475 U .S. 625 (1986); that the Fifth Amendment requires clarification of an equivocal request for an attorney.
Any notion that Jackson should be read in thisway was dispelled by the United States Supreme Courtin Davisv. United
States, 512 U.S. 452 (1994). In Davis the Court held that the Fifth Amendment does not place a burden on police to
clarify an equivocal request for an attorney before continuing interrogation. Thus, we believethat following Davis and
Huddleston, neither the federal nor state constitutions require officers to stop interrogating a suspect in order to clarify
an unequivocal request for an attorney.
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Specifically, the petitioner dleges that a psychologist could have hel ped to determine whether the
petitioner acted with premeditation, in self-defense, or had adiminished mental capacity. However,
defense counsel both testified that because they did not believe that the petitioner was insane and
becausethe petitioner indicated that he understood the chargesagainst him, they did not believe that
his mental healthwas an issue. Furthermore, counsel testified that the petitioner refused to speak
with them about the eventsthat transpired on the night in question, thus giving them no information
upon which to negate a theory of premeditation or to base a theory of self-defense. At the post-
conviction hearing, the petitioner failed to introduce the testimony of any mental health expert that
might have been helpful in the defense of this case. Therefore, the petitioner hasfailed to meet his
burden of establishing deficient representation or resulting prejudicewithregard to counsel’ sfailure
to utilize the services of a psydhologist.

Finaly, the petitioner allegesthat his counsel’ s representation was i neffective because they
failed to moveto have aballistics expert appointed to testify regarding the peculiar trajectory of the
bullet that killed the victim. However, the petitioner failed to introduce the testimony of aballistics
expert at the post-conviction hearing and hasthus failed to prove that counsel was deficient in this
regard or that he was prejudiced by this omission.

C. Effectiveness of Cross-Examinations

The petitioner also contends that his counsel ineffectively represented him because counsel
failedto conduct thorough cross-examinations of several statewitnesses. Specifically, the petitioner
contends that his defense counsel’ s cross-examination was deficient because counsel declined to
cross-examine twowitnesses at al and briefly aross-examined theremaining witnesses.

The petitioner argues that defense counsel should have inquired about the friendship that
developed between the petitioner and the lead detective during the cross-examination of that
detective. Thepetitioner contendsthat counsel wasawarethat thisfriendship had devel oped andthat
counsel should have exposed the friendship on cross-examination to show that the petitioner may
have let his guard down when around the detective, believing him to be a friend. However, the
petitioner has failed to prove that he actually did let his guard down as aresult of thisfriendship or
how he was prejudiced by counsel’ s failure to cross-examine the detedtive on this point.

Additionally, the petitioner asserts that his counsel should have more thoroughly cross-
examined this detective regarding the fact that avery small amount of methamphetamine wasfound
on thevictim’s person, indicating that the victim could have been acting aggressively at the time of
his death. However, the amount of methamphetamine found on the victim is equivalent to the
amount found in diet pills, and the drug was found accompani ed by vitamin powder, apoint that the
prosecutor brought up on redrect. Therefore, the petitioner has failed to prove that defense
counsel’ s cross-examination of thiswitness was deficient.

With regard to counsel’ s cross-examination of the other witnesses, the petitioner hasfailed
to establish what information counsel should have elicited on cross-examination that was not
elicited. Therdore, the issue has no merit.



D. Failureto Preparea State's Witness

The petitioner claimsthat histrial counsel failed to seize the opportunity of preparing state
witness Denise Belcher. However, the petitioner has failed to demonstrate that he was prejudiced
by this lack of preparation. At the post-conviction hearing, Ms. Belcher stated that she testified
truthfully at trial and that while she would have framed her answers differently if she had been
prepared by defense counsel, she would not have changed he testimony. Therefore, the petitioner
has failed to med his burden, and the issue is without merit.

E. Failureto Develop and Present a Theory of the Caseto the Jury

The petitioner contendsthat hiscounsel ineffedively represented himbecause theyfailed to
develop and present atheory of hiscasetothejury. Attrial, defense counsel relied on the argument
that the prosecution had not proven tha the petitioner was guilty of murder beyond a reasonable
doubt, becausethe state had fail ed to reconcil e the testimony of itswitnesses. The petitioner asserts
that hisdefense counsel wasdeficient in not exploring the possible theory of self-defense, thetheory
that Ms. Belcher committed the murder, the theory that Ms. Huiet committed the murder, or the
theory that Mr. Allen wasinvolved inthe murder. At the post-conviction hearing, defense counsel
testified that they could not establish any of these theoriesof the case because the petitioner refused
to discuss the specifics of his case, thus leaving them with no informaion upon which to base any
such theory. The petitioner does not dispute that he would not discuss the case with his counsd,
insisting that he does not remember the events at issue. Thus, presented with an uncooperative
witness and irreconcilable testimony, defense counsel decided that the only theory that they could
present to the jury was that the prosecution had not met itsburden. Based on these facts, we find
that this was an acceptable trial strategy and therefore did not result in deficient representation.

Inlight of the above considerations, we hold that the petitioner hasfailedto establish that his
counsel’ s representation was ineffective.

Conclusion

For the forgoing reasons, we find that none of the petitioner's allegations merit relief.
Accordingly, the judgment of thetrial court is AFFIRMED.

JERRY L. SMITH, JUDGE



