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OPINION

Thepetitioner, Daynelle M. Kyle, appealsas of right fromthe dismissal by the Knox County
Criminal Court of his petition for post-conviction relief. He was convicted in October 1997 of one
count of possession of .5 gramsor moreof cocainewithintent to sell, aClass B felony, and received
a sentence of twelve years, as a Range |, standard offender, in the Tennessee Department of
Correction. The petitioner’ sconviction was affirmed by this court on direct appeal. See State v.
DaynelleM. Kyle No. 03C01-9808-CR-00273, 1999 WL 410312 (Tenn. Crim. App. June 22, 1999).

On June 5, 2000, the petitioner timely filed a pro se petition for post-conviction relief.
Subsequently, counsel was appointed and an amended petition was filed on July 11, 2000. In the
combined petitions, the following allegations were presented:



(1) theconviction was based on use of evidence gained pursuant to
an unconstitutiond search and seizure;

(2) the conviction was based on use of evidence obtained pursuant
to an unlawful arrest;

(3) the conviction was based on action of agrand or petit jury that
was unconstitutionally selected and impanel ed;

(4) the petitioner was denied due process of law by failure of the
prosecutor to correct conflicts in the testimony of the State's
witnesses; and

(5) the petitioner was denied effective assistance of counsel based
on the following claims:. (@) that counsel failed to fully discuss the
case or any theories of defense with the petitioner; (b) that counsel
failed to file any motionsto challenge an illegal search and unlawful
arrest; and (c) that counsel failed to challenge the racial makeup of
either the grand jury that indicted him or the trial jury that convicted
him.

At the post-conviction hearing, the petitioner’s counsel advised the court that they were
proceeding only as to the claim of ineffective assistance of counsel, namely, how many times trial
counsel had met with the petitioner prior to trial, and whether counsel was adequately prepared for
the trial. After the hearing, where both the petitioner and his trial counsel testified, the post-
conviction court dismissed the petition. The petitioner timely appeal ed, presenting the same issues
on appeal. After examination of the record, we affirm the court’ sdismissal of the petition for post-
conviction relief.

DISCUSSION

The facts of this case have been sa out fully in our opinion on direct appeal:

Officer Donna Mynatt of the Knoxville Police Department
testified that on May 23, 1995, she and some other officers were
conducting surveillance of a suspected crack house. Mynatt and the
other officers saw severa people go into the crack house and when
the people came out, the officers stopped them. Most of the people
who came out of the crack house had approximately .25 grams of
cocaine and various items considered to be drug paraphernalia.

Mynatt testified that at approximately 12:45 am., Appellant
[DaynelleM. Kyle] and two other individual s came out of the crack
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house and began drinking beer. Mynatt then approached the three
individualsand stated, "Hey, | want to talkto you justasecond.” The
threeindividual s then began running in different directions. Mynatt
then radioed for backup as Officer James Quick began pursuit of
Appellant. While Quick was running after Appellant, Mynatt saw
Quick point to a telephone pole past which he had ran. Shortly
thereafter, Appellant stopped running and laid down on the ground.
Quick then put handcuffs on Appedlant. Quick told Mynatt that
Appellant had thrown some cocaine on the ground near the tel ephone
pole. Quick searched Appellant and discovered approximately
$500.00 in cash.

Mynatt testified that after sheand Quick put Appellant in apatrol
car, they returned to the telephone pole. The officers found sixteen
small baggiesof cocaineinalarger bag of cocaine. Mynatt estimated
that the cocaine had a street value of $1,000.00.

Appellant testified that he had never beenin the suspected crack
house. Appellant testified that hewasmerely inthe areawhen he saw
two black men running, so he decided to run for his own protection.
Appellant denied ever having possession of the cocaine and he stated
that the cash he had in his possession was obtained by gambling.
Appellant admitted that he had never had any regular employment.

Kyle 1999 WL 410312, at *1-2.
ANALYSIS
Groundsfor Post-Conviction Proceeding

The grounds on which a prisoner may petition the court for post-conviction relief are set out
in Tennessee Code Annotated Section 40-30-203: “Relid under this part shall be granted when the
conviction or sentence isvoid or voidabl e because of the abridgment of any right guaranteed by the
Constitution of Tennessee or the Constitution of the United States.” The Sixth Amendment to the
United States Constitution and Article I, Section 9 of the Tennessee Constitution are sources of the
right of an accused to effective assistance of counsel. Our supreme court has determined that
“[t]hesetwo constitutional provisionsareidentical inimport withtheresult tha adenia of the Sixth
Amendment right to the effective assistance of counsel issimultaneously adenial of theright to be
heard by counsel, as provided under the Constitution of Tennessee.” Baxter v. Rose, 523 S.W.2d
930, 936 (Tenn. 1975). Therefore, in order to determine the competence of counsel, Temessee
courts have applied standards developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900,
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905 (Tenn. Crim. App. 1997) (noting that the same standard for determining ineffective assistance
of counsel that is applied in federal cases also appliesin Tennessee).

TheU.S. Supreme Court articulated the standard in Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), which iswidely accepted as the appropriae standard for
al claims of a conviaed petitioner tha counsel’ s assistance was defective. The standard is firmly
grounded inthe belief that counsel playsarolethat is* critical to the ability of the adversarial system
to produce just results.” 1d. at 685, 104 S. Ct. at 2063. The Strickland standard is atwo-prong test:

First, the defendant mug show that counsel’s performance was
deficient. Thisrequires showing that counsel made errors so serious
that counsel was not functioning as the “oounsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’ s errors were so serious as to deprive
the defendant of afair trial, atrial whoseresult isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance” in the first prong of the test in the following way:

In any case presenting an ineffectiveness claim, the performance
inquiry must be whether counsel’s assistance was reasonable
considering al the circumstances. . .. No particular set of detailed
rules for counsel’s conduct can satisfactorily take account of the
variety of circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a crimina
defendant.

1d. at 688-89, 104 S. Ct. at 2065. Petitioner must therefore, establish that “the advice given or the
servicerendered wasnot within therangeof competence demanded of attomeysincriminal cases[.]”
Bankston v. State 815 S.\W.2d 213, 215 (Tenn. Crim. App. 1991).

Asfor the prejudice prong of thetest, the Strickland Court stated: “ The defendant must show
that there isa reasonable probability that, but for counsel’ s unprofessional errors, theresult of the
proceeding would have been different. A reasonable probability is a probability suffident to
undermine confidence in the outcome.” 466 U.S. at 694, 104 S. Ct. at 2068; see also Overton v.
State, 874 SW.2d 6, 11 (Tenn. 1994) (holding that petitioner failed to edablish that “there is a
reasonableprobability that, but for counsel’ serrors, the outcome of the proceedingswould have been
different”).

Courts need not approach the Strickland test in a specific order or even “address both
componentsof theinquiry if the defendant makes an insufficient showing onone.” 466 U.S. at 697,
104 S. Ct. at 2069; see also Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996) (stating that “failure




to prove either deficiency or prejudice provides a sufficient basis to deny relief on the ineffective
assistance clam”).

By statute in Tennessee, the petitioner at a post-conviction relief hearing has the burden of
proving the allegations of fact by clear and convincing evidence. See Tenn. Code Ann. § 40-30-
210(f) (1997). A petition based on ineffective assistance of counsel isasinge ground for relief,
therefore all factual allegations must be presented in one claim. See Tenn. Code Ann. § 40-30-
206(d) (1997). “A bareallegation that aconstitutional right has been violated and mere conclusions
of law shall not be sufficient to warrant any further proceedings. Failureto state afactual basisfor
the grounds alleged shall result in immediate dismissal of the petition.” 1d.

In this matter, the post-conviction court did not set out written findings of fact and
conclusions of law, as required by Tennessee Code Annotated 8§ 40-30-211(b). However, reversa
isnot necessarily required when the post-conviction court recites from the bench, as occurred here,
itsfindings of fact and conclusions of law. See Statev. Higains, 729 S.W.2d 288, 290-91 (Tenn.
Crim. App. 1987); State v. Swanson, 680 S.W.2d 487, 489 (Tenn. Crim. App. 1984).

Claim of | neffective Assistance of Counsel

The soleissue argued at the post-conviction hearing and on gopeal iswhether the petitioner
received effective assistance of counsel at trial. As articulated by post-conviction counsel at the
post-conviction hearing, the question was* how many times| petitioner and trial counsel] had all met
and whether or not [the petitioner] believed that that was enough time to properly preparefor ajury
trial.” The petitioner and trial counsel were the only two witnesses to testify at the post-conviction
hearing.

At the hearing, the petitioner testified that he had afifth grade education and was presently
learning how to read and write. He said that someone el se had drawn up hispost-conviction petition,
and he did not understand what was in it. After trial counsel was appointed to represent him, he
talked with counsel a total of three to seven times, one of which was in person. All o his
conversations with counsel totaled two and one-half to three hours. He gave trial counsel “some
names’ of witnesses but did not know if counsel ever talked to the witnesses. He could not
remember anyone other than himself testifying on his behalf at the trial. He testified that trial
counsel was not properly prepared for trial because they had not fully discussed the case. He
admitted that he had missed one meeting with counsel because he did not have aride.

On cross-examination, the petitioner testified that trial counsel was not the original attorney
who represented him. Initially, the peitioner had hired Bill Banks, his family attorney since
childhood, to represent him. Banks eventually withdren because of the petitioner’s failure to pay
him. Petitioner then hired Darryl Humphrey to represent him and said he was* paying payments”
to Humphrey even though Humphrey also withdrew as counsel in July 1997 because of the
petitioner’s failure to pay him.



The petitioner further testified that he could not remember thelast time he had met with trial
counsel prior totrial but knew he had met with him once. He said he gavetrial counsel thefirst and
last names of some withesses who would have testified on his behalf at trial. According to the
petitioner, these witnesses would have testified that they and the petitioner all ran from the police
inthe same direction on the morning of theincident and they did not see him throw down any drugs.
Hesaid hegavetrial counsel the namesof Phyllis Stanford and Nathaniel Smith and said they would
havetestified on hisbehalf. The petitioner admitted that he gave counsel their namesbeforethetrial
but did not give him their addresses ar phone numbers until the motion for new trial.

Trial counsel testified that he had been practicing law since 1988 and that about ninety-five
percent of his private practice was criminal law. When questioned if there was anything unusual
about the petitioner’s case, counsel responded that “[i]t was his word against the officers.” He
testified that he had examined the scene of the arrest at night to see what it looked like. He also
stated that he had received discovery information from the State and from thepetitioner’ s previous
attorney regarding the arrest and the cocaine, but that he had not filed any suppression motion
because the petitioner claimed the cocaine was not his.

Counsel acknowledged that he had met with the petitioner “for an hour or so and talked on
the phone acouple of times’ but that “[the petitioner] didn’t come back to the office again, though.”
Regarding his attempts to meet with the petitioner, counsel testified:

Q. Okay. Didyoutryto get himto comeinto discussthe casewith
you?

A. A couple of times.
Q. Okay. And did you see him when hewasin jail & some point?

A. Probably. Again, | don’'t have adirect recollection, but | assume
| talked to him while hewas in jail.

Counsel further testified that the petitioner did tell him of one or two potential witnesses, but
when asked if the petitioner supplied the necessary information concerning the witnesses, counsel
testified to the foll owing:

A He-he might have mentioned a name or two, but | don’t recall
actually getting any phone numbers or addresses or any way to
contact them. | believe | told him to have them come into the
office, and he said they’ll come testify. Y eah.

Q. Didyouask him—when hetold you about thesefolks, did you ask
him if he had addresses and phone numbers for them?



A. | most likely— I don’t have a direct recollection of asking him,
but I'm sure | did, if-f he told me names.

Q. Now, you al were-you all were getting pretty closeto trial here
at that time; is that correct?

A. Asl recal, | saw him early on at the office, and then as it came
closer totrial, | didn’t see him as much. Hewas not in jail prior
totrial.

Counsdl testified that no witnesses came to the trial to testify on the petitioner’ s behalf.

Finaly, counsel said that when the petitioner showed up on the day of the trial, he asked
counsel what the case was set for. Counsel explained that the case had been set for trial onfive prior
occasions and that he expected to go to trid on that date. Only then, did counsd learn of the
petitioner’ sdesire to testify. Counsel said that the petitioner testified at trial freely and vol untarily.

At theconclusion of the hearing, the post-conviction court announceditsoral findingsof fact
and conclusions of law. The court found that trial counsel had relied on the discovery provided by
the petitioner’ s previous attorney and that the necessary motions had been filed on the petitioner’s
behalf. The court also found that the defendant had vagudy testified as to the information he had
actually giventrial counsel regarding the potential witnesses, and that counsel had no meansto find
them. Additi onally, the court stated that it “wasthe sixth trial setting” and that “the case had] been
characterized as a swearing contest between the officers and the defendant that the narcotics were
not his....” Thecourt further said, “At any rate it appears to theCourt to be a caseof ineffective
assistance of the defendant in thetrial of hisown case.” The court ruled that the petitioner had not
provided*“evenascintillaof proof” that trial counsel’ srepresentation had beenineffectiveand found
that trial counsel had not violated any duty owed to the petitioner.

We concur inthe post-conviction court’ sdetermination that the petitioner failed to show that
trial counsel was ineffective. The petitioner has failed to demonstrate that the alleged deficiencies
of histrial counsel would have made any differencein the outcome of histrial. We cannot speculae
what the petitioner’ s witnesses might have said at trial that would have made the petitioner’ strial
defense more credible, for they did not testify at the post-conviction hearing. Although it appears
that the petitioner, himself, islargelyto blamefor thefact that he did not spend moretimewith trial
counsel preparing histrial testimony, he hasfailed to show that additional preparation would have
changed the outcome of thetrial. Hetestified at trial asto hisversion of the facts, but thejury did
not believe him, as evidenced by their verdict. Thus, we cannot conclude that the post-conviction
court erred in ruling that the petitioner did not establish that trial counsel wasineffective. SeeBlack
v. State, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990).



CONCLUSION

The record supports the post-conviction court’ s dismissal of the petition. Accordingly, the
judgment is affirmed.

ALAN E. GLENN, JUDGE



