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JOE G. RILEY, J., concurring.

I concur with the result reached by the majority and consider this case distinguishable from
Scisney.  In Scisney, Judge Tipton and I, in separate opinions, concluded an intoximeter reading of
.04%, by itself, was insufficient to establish “beyond a reasonable doubt” that the blood alcohol
concentration was, in fact, .04%.  See State v. Mark T. Scisney, C.C.A. No. 01C01-9605-CC-00209,
1997 WL 634515, at *9-11 (Tenn. Crim. App. Oct. 16, 1997, at Nashville).  This was because there
was a 25% chance that the actual level was below .04% due to the margin of error.  Id. 

In the case at bar, the blood alcohol level is not an element of the offense requiring proof
beyond a reasonable doubt as was the case in Scisney.  Here, it is only necessary to establish this
sentencing enhancement by a preponderance of the evidence.  

Although I do not necessarily agree that the legislature was aware of the margin of error in
breathalyzer results, I do believe a trial judge could conclude by a preponderance of the evidence that
a .20% test result from a properly administered test satisfies this enhancement provision.  
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